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ORDER DENYING REHEARING OF DECISION NO. D.01-02-057 

I. SUMMARY

By this Order, the Commission denies rehearing of Decision (D.) 01-02-057 (the “Decision”), which dismissed the breach-of-contract complaint of Quality Conservation Services, Inc. (“QCS”) for failure to state a cause of action for which relief can be granted by this Commission. 

II. BACKGROUND

In 1998, MaxLite/SK America entered into a contract for services and equipment with San Diego Gas & Electric Co. (“SDG&E”) to install energy saving devices to SDG&E customers as part of the Commission approved Residential Energy Efficiency Service Providers Program (D.97-12-103) (Residential Energy Efficiency Service Provider-Administrator Agreement Agreement No. 1005, hereafter referred to as “the Agreement”).  QCS was assigned the Agreement after MaxLite filed for bankruptcy.  QCS alleges that it performed the work according to the Agreement by November of 1999, which included replacing light bulbs with more efficient, fluorescent bulbs, and installing low flow showerheads, and that SDG&E has refused to pay for the work.  SDG&E claims that QCS breached the Agreement by, among other things, failing to provide pre-installation reports, installing ineligible devices, and making misrepresentations to customers.  SDG&E also argues that under the terms of the Agreement, QCS would be entitled to only 60% of the fee now, with the remainder due after persistence studies are performed nine months after the last installation.  

By its complaint filed with the Commission on July 21, 2000, QCS sought an order from the Commission finding that the work has been completed and directing QCS to pay it the full contract amount of $810,000, plus interest.  On September 19, 2000, SDG&E answered and moved to dismiss, arguing (1) under the Agreement, all contract disputes except matters within the Commission’s sole jurisdiction or issues regarding contract interpretation must be brought before the civil courts in San Diego County; and (2) the Complaint did not allege a violation of a Commission law, rule or decision as required by Public Utilities Code section 1702.  In QCS’s response to the motion to dismiss, it argues that the issue is one of contract interpretation because SDG&E maintains that it is not required to pay QCS, the dispute involves a violation of a Commission order (D.97-12-103), and further contends that the Commission agreed to arbitrate the matter by approving the binding arbitration clause in the Agreement.  

III. DISCUSSION

A. The Adjudication Of This Contractual Dispute Is Appropriate For Civil Court Resolution.  

As we stated in the Decision, in general, the Commission does not adjudicate contractual disputes between utilities and third parties.  (Penaloza v. P.T.&T. [D.69392] (1965) 64 Cal.P.U.C. 496, 497; Decision at p. 4).  On this subject, the Commission has stated, “As a general rule, this Commission does not adjudicate contract disputes merely because one party is a public utility.  Since the Commission has no jurisdiction to award damages, complaints alleging breach of contract are better served through the civil courts.”  (Crystal River Oil and Gas, L.L.C. v. Pacific Gas Electric Co., [D.00-10-005] (2000) Cal. PUC LEXIS 817, pp. 4-5, citing Penaloza v. P.T.&T., supra, 64 Cal.P.U.C. 496, 497.)  In Crystal River, the court recognized some exceptions to this general rule, noting that the Commission may adjudicate some contractual disputes “in the exercise of its regulatory jurisdiction, particularly where utility service to the public may be affected.”  (Crystal River Oil and Gas, [D.00-10-005] supra, 2000 Cal. PUC LEXIS 817, p. 5 (emphasis added).)  In such cases, the Commission may be deemed to have concurrent jurisdiction with the civil courts.  

QCS attempts to compare this complaint proceeding for breach of contract and non-payment for services to the facts in Crystal River.  (Rehearing Appl. at p. 7.)  In Crystal River, the Commission found that the dispute dealt with consumer needs for reliable gas service.  (Id.)  Unlike the facts in Crystal River, this contractual dispute between SDG&E and QCS would not affect reliable service to the public, and QCS has not shown otherwise.  Therefore, it is not within the Commission’s regulatory jurisdiction to adjudicate this breach of contract matter, where service is not affected.  

In Hempey v. Public Utilities Commission (1961) 56 Cal.2d 214, the California Supreme Court held that the Commission may not adjudicate contractual disputes absent express authorization by the State Legislature.  Purely judicial functions are for the judicial branch to decide, not the Commission.  (Cal. Const., art. VI.)  QCS’s argument that Hempey is factually distinguishable misrepresents the court’s holding as being limited to the issue of creditor preferences.  (Rehearing Appl. at pp. 2-3).  This is incorrect.  Hempey involved a challenge to a Commission decision authorizing the transfer of highway operating rights.  The court held that the Commission had exceeded its jurisdiction by conditioning its approval of the transfer upon giving preferential treatment to certain creditors for payment of their claims.  The court stated, “The Public Utilities Commission is nowhere expressly given the power to adjudicate the rights between a public utility subject to its regulatory powers and its general creditors or those asserting contract rights against it.”  (Hempey, supra, 56 Cal.2d. 214, 217 (emphasis added).)  The court explained that in the absence of a legislative grant of power, the Commission “has no jurisdiction to adjudicate contract rights asserted by third persons against a public utility, but that the proper forum for such adjudication is the superior court.”  (Hempey supra, 56 Cal.2d 214, 217; see also, California Water & Tel. Co. v. Public Util. Com. (1959) 51 Cal.2d 478, 488.)  As in Hempey, here, the Commission has not been granted the express authority to adjudicate third party contractual disputes.  Thus, the court’s holding in Hempey is applicable here, and Hempey has not been overruled.  

B. QCS Cites No Authority To Support Its Position That The Commission Must Adjudicate This Contractual Dispute.  

QCS cites numerous cases, none of which demonstrate that the Commission is authorized or required to adjudicate this contractual dispute.  QCS argues that the Commission has rejected the view that it lacks jurisdiction to resolve contractual disputes in Application of City of Fairfield [D.86-07-023] (1986) 21 Cal.P.U.C.2d 404.  (Rehearing Appl. at p. 8.)  However, Fairfield does not support this assertion.  The holding in both Hempey and Fairfield is that the Commission may not adjudicate matters without an express grant of adjudicatory power.  In Fairfield, the court found that the Commission had been granted the express power to determine railroad-crossing costs under Public Utilities Code sections 1202 and 1203.  (Fairfield, supra, [D.86-07-023] 21 Cal.P.U.C.2d 404, Cal. PUC LEXIS 876, p. 16.)  Here the Commission has no such grant of express power, therefore Fairfield does not support QCS’s position.  

QCS also maintains that the California courts have repudiated the notion that the Commission may not adjudicate contractual disputes.  (Rehearing Appl. at p. 5.)  In support of this argument, QCS quotes a lengthy section from Consumers Lobby Against Monopolies v. Public Utilities Commission (1979) 25 Cal.3d 891 (“CLAM v. PUC”), with little explanation of its applicability to this proceeding.  (Rehearing Appl. at pp. 4-5.)  In CLAM v. PUC, the court held that the Commission had the authority to award attorneys fees in a complaint proceeding brought by ratepayers against a utility.  The court reasoned that Public Utilities Code section 701 confers upon the Commission broad authority to “do all things . . . necessary and convenient” in the regulation of public utilities, consistent with established legal principles.  (CLAM v. PUC, supra, 25 Cal.3d 891, 905-06.)  The facts of CLAM are distinguishable, as it does not even involve a breach of contract issue, but rather a ratepayer complaint against a utility.  Further, section 701 does not give the Commission such broad equitable powers to adjudicate any dispute. (Rehearing Appl. at p. 6.)  The Commission’s exercise of its equitable jurisdiction under 701 must be “incident to its express duties and authority.” (CLAM v. PUC, supra, 25 Cal.3d 891, 907.)  Here, the Commission has neither the express duty nor the discretionary authority to preside over this breach of contract issue.

QCS argues that the Commission has exclusive authority because the funds at issue are Public Good Charge funds so designated under AB 1890, and because the Commission approved the form of the contract itself.  (Rehearing Appl. at pp. 8-9.)  The fact that any payment to which QCS might be entitled to might eventually come from PGC funding does not change the essential character of this breach of contract dispute.  Further, it is immaterial that the Agreement was entered into as part of a Commission approved program, as this fact does not affect the nature of the dispute between the parties.  The subject of the dispute is whether QCS has substantially performed its duties under the Agreement, whether it is entitled to payment from SDG&E, and if so, what is the value of the services performed. (Decision at p. 5.)  Therefore, this matter is not within the Commission’s exclusive regulatory expertise, as QCS alleges.  (Rehearing Appl. at p. 6.) 

QCS also argues that that the Commission has resolved such contractual disputes between the utility companies and qualifying cogeneration or small power facilities (QFs).  (Rehearing Appl. at p. 3.)  The Commission has resolved contractual disputes within the context of its authority to regulate rates paid to QFs, but this fact does not refute the Commission’s general policy against deciding third party contract matters.  Unlike the contracts between the utilities and qualifying facilities, adjudication of the respective parties rights and obligations under the Agreement is not a matter within the Commission’s exclusive expertise, and the Commission has no express grant of authority from the Legislature.  

QCS’s reliance on D.92-02-014 (Investigation On The Commission's Own Motion Into The Transmission System Operations Of Certain California Electric Corporations) is distinguishable and does not support QCS’s contention that the Commission must settle this dispute.  (Rehearing Appl. at p. 7).  D.92-02-014 concluded that the Commission has concurrent jurisdiction with the courts to resolve contractual disputes; this decision applied only to disputes between utilities and QF’s in the context of an investigative proceeding.  As stated in the passage cited by QCS, the Commission also determined that the Commission’s exercise of jurisdiction was discretionary, and that the court (not the Commission) has the power to award damages arising out of the contractual dispute.  (Rehearing Appl. at pp. 6-7, citing Investigation On The Commission's Own Motion Into The Transmission System Operations Of Certain California Electric Corporations [D.92-02-014] (1992) 43 Cal.P.U.C.2d 234.)    

C. Commission Adjudication Of This Matter Is Not In The Interests of Judicial Economy.  

QCS argues that it is not asking the Commission to award damages, but instead seeks either an order requiring SDG&E to comply with the terms of the Agreement (specific performance) or a Commission Decision containing findings of fact regarding QCS’s completion of the work performed, and the value of said services (declaratory relief).  (Rehearing Appl. at p. 6.)  As stated above, the Commission does not have the authority to adjudicate purely contractual matters absent an express legislative grant, nor may it use its equitable powers except in furtherance of an express duty.  (Crystal River, supra, [D.00-10-005] Cal. PUC LEXIS 817, pp. 4-5; Penaloza v. P.T.&T., supra, 64 Cal.P.U.C. 496, 497; CLAM v. PUC, 25 Cal.3d 891, 907.)  Therefore, regardless of the type of relief sought, it would not be appropriate for the Commission to adjudicate this breach of contract dispute.  Moreover, even assuming arguendo that the Commission had concurrent jurisdiction with the civil courts, it would be in the interests of judicial economy to have this matter heard before a civil court, which could adjudicate the breach of contract dispute and provide QCS with an award of damages, if appropriate.  It would be a waste of the Commission’s resources to adjudicate a contractual dispute in which it is unable to render a damages award; only to have the same matter heard yet again in civil courts.  (See Crystal River, supra, [D.00-10-005], 2000 Cal. PUC LEXIS 817, p. 4; Penaloza v. P.T.& T., supra, 64 Cal.P.U.C. 496, 497.)  QCS admits that this is indeed, their plan, arguing that it “could then utilize those findings in seeking remedies in the courts” (Rehearing Appl. at p. 6) and “[s]ince the Commission’s authority may extend only to equity, the QCS Complaint seeks the alternative relief of certain findings of fact that would subsequently be binding on the parties in civil litigation for the pursuit of legal remedies, including breach of contract damages.” (Rehearing Appl. at p. 9, fn. 1.)  Therefore, we remain convinced that the type of relief QCS pursues is essentially a damages award, and we are not persuaded by QCS’s protestations that an award of specific performance from the Commission will afford it complete relief. (Rehearing Appl. at pp. 9-10.)  

D. The Terms Of The Agreement Provide For Civil Court Adjudication.  

Contrary to QCS’s repeated representations that according to the Agreement, the parties are required to take the matter “to the CPUC for resolution” (Rehearing Appl. at p. 3, 9, 10.), the parties specifically agreed that all disputes except those within the CPUC’s exclusive jurisdiction will be heard by the civil courts in San Diego County.  (Decision at p. 5; Agreement at p. 18, Section 25.)  Under Section 24.1 of the Agreement, the only matters within the exclusive purview of the CPUC are issues of contract interpretation, or allegations of a violation of Commission rules, laws or decision.  Section 24.1 provides that “[d]isputes regarding the interpretation of this Agreement or relating to the Administrator’s performance of CPUC rules, orders or other requirements shall be taken to the CPUC for resolution before pursuing any other remedies at law or in equity.”  

We have already examined the nature of the dispute in Section B, above.  While QCS contends that the issue of SDG&E’s obligations to pay involves interpretation of the Agreement (Rehearing Appl. at pp. 3-4.), QCS has not made a convincing argument.  QCS makes no reference to any particular section or language in the Agreement that would require interpretation, nor is the meaning of any portion of the Agreement contested by SDG&E.  In addition, QCS has not established a violation of any Commission law or decision.   Thus, there is no merit to QCS’s contention that the dispute involves a violation of D.97-12-103. (Rehearing Appl. at p. 10.)  As we noted in the Decision, QCS makes only a vague statement that SDG&E’s failure to pay QCS violates D.97-12-103, but does not direct us to any particular section of D.97-12-103.   (Rehearing Appl. at p. 9; Decision at p. 6).  

Finally, QCS’s argument that the Commission is “retroactively impairing the contract rights of QCS” fails to substantiate legal error.  (Rehearing Appl. at p. 10.)  We fail to see how QCS’s contractual rights have been impaired by the Decision.  As we have noted in our Decision, QCS is free to seek its remedy in the civil courts.  Moreover, these arguments do not satisfy Rule 86.1 of the Commission’s Rules, and Public Utilities Code section 1732, which require applicants for rehearing to “set forth specifically the ground or grounds on which the applicant considers the decision or order to be unlawful,” to alert the Commission to the alleged error.  (Pub. Util. Code section 1732.)  Under the Commission’s rules, “vague assertions as to the record or the law, without citation, may be accorded little attention.” (Public Utilities Commission Rules of Practice and Procedure, tit. 20, Cal. Code Regs., section 8.2, Rule 86.1)  

E. The Commission Has Not Expressly or Implicitly Agreed To Arbitrate This Dispute.  

QCS asserts that under the terms of the Agreement and D.97-12-103, the Commission agreed to serve “in the role of binding contract dispute resolver.”  (Rehearing Appl. at p. 9; see also p. 2.)  In fact, there is no reference in the Agreement that the Commission will assume the role of an “arbitrator.” To the contrary, the Agreement indicates that the Commission would resolve only limited types of disputes regarding contract interpretation or violation of Commission rules or decisions; all other matters are to be heard before the civil courts of San Diego County.  Furthermore, there is nothing in D.97-12-103, the decision establishing the Residential Energy Efficiency Service Providers Program, to suggest that the Commission would assume such a role.  QCS states that “[v]arious parties” in the underlying proceeding of A.97-10-001, in which D.97-12-103 was issued, argued that the Commission’s resolution of contract disputes was a key term.  (Rehearing Appl. at p. 9.)  Yet, QCS can point to no specific reference in D.97-12-103 or the Agreement to support this claim.  

Finally, QCS’s reliance upon Cheng-Canindin v. Renaissance Hotel (1996) 50 Cal.App.4th 676 is misplaced.  That decision states that binding arbitration must be specifically agreed to between the parties.  Here, there was no such agreement, and QCS has not demonstrated otherwise.  The Agreement is an unambiguous and fully integrated document representing the intentions of the parties.  QCS may not now attempt to introduce extrinsic evidence that the parties intended otherwise, either in D.97-12-103, or any prior proceeding.  Therefore, QCS’s argument fails to specify any legal error on the part of the Commission.

F. Oral Argument Is Not Warranted. 

Oral argument is not warranted, as QCS has not established any departure from Commission precedent, or that any harm will come to the public as a result of the Decision.  As stated above, our Decision is in keeping with prior Commission precedent, and is in furtherance of the public interest.  (Commission Rules, Rule 86.3.) 

IV.  CONCLUSION

For the reasons stated above, QCS’s Application for Rehearing is denied. 

Therefore, IT IS ORDERED that:  

1.    QCS’s application for rehearing is denied.  

2.    This proceeding is closed.  

This order is effective today.  

Dated May 3, 2001, at San Francisco, California.  

LORETTA M. LYNCH

                        President

RICHARD A. BILAS

HENRY M. DUQUE

CARL W. WOOD

GEOFFREY F. BROWN

                Commissioners
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