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FINAL OPINION:  PROGRAM YEAR 2000

LOW-INCOME ASSISTANCE PROGRAMS

1. Overview and Summary

Today’s order addresses the applications for approval of Program Year (PY) 2000 low-income assistance programs submitted by Pacific Gas and  Electric Company (PG&E), San Diego Gas & Electric Company (SDG&E), Southern California Edison Company (SCE), and Southern California Gas Company (SoCal), collectively referred to as “the utilities.”

Pursuant to Decision (D.) 99-03-056, we address the role of the utilities in low-income energy efficiency (LIEE) program implementation issues, that is, the degree to which outsourcing program implementation functions is appropriate.  For PY2000, the utilities plan to outsource to other market entities the following LIEE activities:  in-home energy education, the installation of all weatherization measures and energy efficient appliances, and furnace repair and replacement work.  The areas where further outsourcing is proposed by parties to this proceeding are:  the prime contractor function, inspections, and the training of LIEE installation contractors.  PG&E and SDG&E currently outsource the prime contractor function for their programs, whereas SCE and SoCal perform this function in-house.
  We find that there is insufficient evidence that outsourcing this function increases program efficiencies.  Therefore, we do not impose the PG&E/SDG&E model on SCE and SoCal at this time.  

In order to maintain quality control over the program, we find it reasonable for the utility to perform inspection functions itself if it is outsourcing the prime contractor function, as in the case of PG&E and SDG&E.  We direct SoCal to explore the feasibility of outsourcing inspections for furnace repairs and replacements for our further consideration during the PY2002 planning cycle.

We find that outsourcing the training function or keeping it in-house can provide effective, quality training for contractors participating in the LIEE program.  However, we conclude that this issue should be further examined from a cost-efficiency standpoint in time for PY2002 implementation.  We direct the utilities to document and report their in-house (PG&E and SoCal/SCE)
 and out-sourced (SDG&E) training costs and requirements.  For PY2002, PG&E and SoCal are required to use this information as a benchmark for reviewing and presenting comparison cost information on training proposals from other market entities.    

The most controversial issue we examine in this proceeding is whether competitive bidding should be required as the outsourcing approach for all utilities at this time.  PG&E has been using competitive bidding to outsource its LIEE program on a regular basis since 1987, and urges the Commission to allow it to solicit bids for PY2000.  The southern California utilities have generally 

rolled over contracts that were the result of competitive bids in the early 1990s, or were not subject to competitive bidding at all.  They recommend that competitive bidding be left to the discretion of the utility administrator, and not become a mandatory outsourcing approach.  

In this decision, we examine testimony that compares experiences with competitive bidding to other outsourcing approaches with regard to (1) cost efficiencies, (2) bill savings to low-income customers, (3) quality and safety of installations, and (4) accessibility to non-utility programs that serve low-income communities.  We conclude that experience to date with competitive bidding supports a finding that bidding can reduce unit costs appreciably, resulting in more homes being weatherized under the LIEE program.  However, the testimony in this proceeding does not present the utility’s costs of administering each bidding process, with which to compare these reductions in unit costs.  The record also lacks comparable data on savings-per-measure installed that would allow us to translate these unit cost reductions into measurable bill savings to the low-income customer, or to compare the bill savings per dollar of expenditure across utility programs.  We initiate a process today that will provide that information for our consideration no later than the PY2002 program-planning cycle.   

With regard to the performance of weatherization contractors under a competitive bidding program or other outsourcing approach, we find that the evidence raises more questions than it answers.  We cannot conclude, as some parties urge us to, that PG&E’s per-home inspection pass rates reflect a lower quality program.  Nor does the evidence lead to any definitive conclusions about whether bidding in general reduces the quality of work.  Significant discrepancies between per-home pass rates in PG&E’s program and the southern California utility programs existed even prior to PG&E’s recent competitive bid, when SESCO Inc. (SESCO) won the contract.  In sum, we find that there are too many variables at work that contribute to the per-home pass rate determination, including differences in inspection standards and procedures, differences in the definition of pass rate “fails,” and differences in the number and type of measures installed per home.  A standardization project is currently underway in Rulemaking (R.) 98-07-037 to address these and other differences in installation procedures and policies.

We also find that per-home pass rates have significant shortcomings as an indicator of relative performance quality.  In particular, these pass rates do not reveal the nature of the problem in the installation of measures, or the impact of the problem on energy savings in the home.  We direct the utilities to develop improved methods for tracking and reporting performance quality that can better recognize true differences in the quality of work provided under the LIEE program to low-income customers.  

In terms of access to programs provided by community service providers, we observe that adequate referral systems between private contractors and community-based organizations (CBOs) are not currently in place under PG&E’s program.  We also observe that PG&E’s program has experienced a precipitous drop in direct CBO participation, and currently has the lowest level of CBO participation in terms of the percentage of units treated by CBOs.  However, we do not find that this decline is attributable to the competitive bidding process that took place for PY1998.  The trend of declining CBO participation began well before SESCO assumed the role of PG&E’s prime contractor under that bid, and several factors other than competitive bidding may have contributed to the further decline in CBO participation during SESCO’s tenure.  

Irrespective of the specific causes for the decline in CBO participation in PG&E’s program, we conclude that this decline has adversely impacted the program with respect to the type of access intended by Assembly Bill (AB) 1393.  We direct the utilities to report on the access of low-income customers to programs provided by community service providers, consistent with the intent of the Legislature.  The report should indicate both the direct participation of CBOs in the program and the referral and financial leveraging procedures in place.  

In view of our findings, we conclude that there is insufficient basis for endorsing competitive bidding as the best outsourcing approach for all utilities at this time.  Therefore, we continue to afford utility administrators the flexibility to choose how they will outsource LIEE program functions, i.e., via competitive bidding, contract renegotiations, or a combination of both, subject to the policy guidance described in this decision.  We will reexamine the issue of competitive bidding during the PY2002 program planning cycle.

For competitive bids that do take place during PY2000 and PY2001, we articulate several guidelines.  Consistent with the provisions of AB 1393 and the Commission’s policies, the bid evaluation criteria for competitive bidding should consider both cost and non-cost factors.  The decision to reveal specific weightings or points assigned to bid evaluation criteria will be left to the utility, until further notice.  In any event, the utilities should provide the scores and weighting applied to bid evaluation criteria to bidders, upon request, after the bid selection process is completed.  

The competitive bid process should not establish CBO participation minimums or restrict the pool of bidders to a specific type of organization (e.g., CBOs or other nonprofit organizations).  Goals for CBO participation may be established, but there should be no adverse consequences to the winning bidder if that goal is not achieved.  Moreover, there should be no requirement that bidders must have provided LIEE services to low-income communities in the utility’s service territory for a certain length of time to be eligible to bid.  

We do not require standardization of bid solicitation materials or contract language at this time.  We direct the utilities to obtain additional public input and coordinate with each other with the objective of developing more consistency in their competitive bid practices for PY2002.  

We reiterate our expectation that utilities will negotiate final contract terms with all LIEE contractors in good faith.  We continue to allow utilities the flexibility to craft contract terms that appropriately allocate the risks and benefits of the agreement among affected parties, including ratepayers.  However, no contract provision should require utility permission for a LIEE contractor (or subcontractor) to participate in a public forum and to discuss any aspect of the LIEE program that is non-proprietary or non-confidential.  Similarly, no communication or actions on the part of utility personnel should imply that such participation would be objectionable.  In addition, as we required in D.92-03-038 and reiterated in D.92-09-080, the utilities should clearly state in their RFPs that proposed changes to their sample contracts will not be considered in the bid evaluation process, up to the selection of a short-list of highest ranking bidders.  This will help to ensure that final contract negotiations can take place in good faith.

As described in this decision, we also direct the utilities to implement a pay-for-measured-savings pilot as part of their PY2002 LIEE program.  The pilot size is limited to no more than 25% of the utility’s program (number of homes treated).  The pilot may be conducted as part of a competitive bid solicitation, or  in conjunction with an alternative outsourcing approach.  

In addition, we direct the southern California utilities to follow PG&E’s lead in providing LIEE contractors with lists of eligible customers, subject to confidentiality agreements.  We reiterate our policy that carbon monoxide testing should not be billed to the LIEE program, and direct SDG&E and SoCal to clarify whether this is their current practice.  

Finally, with regard to the licensing issues raised in this proceeding, we recognize that all bidders (and LIEE utility contractors in general) should be in good standing with the California State Licensing Board (CSLB), consistent with the provisions of Pub. Util. Code § 327(b)(5).  We direct the utilities to submit reports that demonstrate compliance of all of their current LIEE contractors and subcontractors with state licensing requirements at the time the contractor or subcontractor:  (1) submitted a bid (if applicable) to win the initial or current contract, or (2) commenced work under a negotiated contract that was not subject to competitive bidding.

Between the filing of the applications in this case and the evidentiary hearings, the Legislature passed and the Governor signed AB 1393.  The statute is Attachment 3 to this decision.  The Legislature clarified its intentions with respect to the low-income assistance programs by adding Pub. Util. Code § 327, which provides in relevant part:

“327. (a) The electric and gas corporations that participate in the California Alternative Rates for Energy program, as established pursuant to Section 739.1, shall administer low-income energy efficiency and rate assistance programs described in Sections 739.1, 739.2, and 2790, subject to Commission oversight.  In administering the programs described in Section 2790, the electric and gas corporations, to the extent practical, shall do all of the following:

(1) Continue to leverage funds collected to fund the program described in subdivision (a) with funds available from state and federal sources. 

(2) Work with state and local agencies, community-based organizations, and other entities to ensure efficient and effective delivery of programs. 

(3) Encourage local employment and job skill development. 

(4) Maximize the participation of eligible participants. 

(5) Work to reduce consumers’ electric and gas consumption, and bills.”

By adding Section 381.5, the Legislature also clarified its intention with respect to community service providers, as follows: 

“381.5. It is the intent of the Legislature to protect and strengthen the current network of community service providers by doing the following: 

(a) Directing that any evaluation of the effectiveness of the low-income energy efficiency programs shall be based not solely on cost criteria, but also on the degree to which the provision of services allows maximum program accessibility to quality programs to low-income communities by entities that have demonstrated performance in effectively delivering services to the communities. 

(b) Ensuring that high quality, low-income energy efficiency programs are delivered to the maximum number of eligible participants at a reasonable cost.”  

The implementation of these legislative pronouncements is woven into the discussion of the issues which follows.

2. Background

Utilities currently implement two types of assistance to low-income residents:  rate assistance and energy efficiency services.  Rate assistance is provided consistent with Pub. Util. Code §§ 739.1 and 739.2 under the California Alternate Rates for Energy (CARE) program.  Under this program, eligible low-income households and group living facilities receive up to a 15% rate discount for their electric and gas consumption.  

Direct assistance to low-income customers in the form of energy efficiency education and measures became a statutory requirement in 1990 with the passage of Senate Bill (SB) 845.
  SB 845 added § 2790 to the Pub. Util. Code.  This statute directed the Commission to require gas and electric corporations to perform home weatherization services for low-income households “if the commission determines that a significant need for those services exists in the corporation’s service territory, taking both the cost effectiveness of the services and the policy of reducing low-income hardships into consideration.”  The legislation defined weatherization to include the following, which are known as the “Big Six” measures:  (1) attic insulation; (2) caulking; (3) weatherstripping; (4) low flow showerheads; (5) water heater blankets; and (6) door and building envelope repairs which reduce infiltration.

The legislation also determined that weatherization services might include other building conservation measures such as energy efficiency appliances and energy education programs.  For example, relamping (i.e., replacing incandescent bulbs with compact fluorescent bulbs) has become a standard service beyond the “Big Six” measures for SCE and PG&E.  In addition, all of the utilities provide in-home energy education as part of their direct assistance programs.  

More recently, the Commission directed the utilities to include measures in their standard weatherization services that they may not have included in the past, at least on a trial basis.
  These include energy efficiency refrigerators, gas furnace repair and replacement, water heater pipe wrap, faucet aerators, evaporative coolers, evaporative cooler covers, outlet gaskets, porch light fixtures, and attic ventilation as a stand-alone measure.  

Traditionally, the costs associated with CARE rate discounts have been collected as a cents-per-kWh component of electric rates and collected as part of traditional rates on the gas side.  Funding for energy efficiency education and weatherization services under the LIEE program, also referred to as “direct assistance program” or “DAP,” has historically been part of utility demand-side management (DSM) program funding.
  DSM focuses on the customer side of the utility meter and has included programs for load management, energy efficiency, fuel substitution, among others, for both low-income and non-low-income utility customers.

The issue of competitive bidding for the provision of energy efficiency services to both low-income and non-low-income utility customers has an extensive history in Commission proceedings.  We summarize this history in the following sections.

2.1 DSM Rules and Competitive Bid Pilots

In the early and mid-1990s, the Commission considered DSM to be an increasingly viable resource alternative to utility generation.  In Rulemaking (R.) 91-08-003/Investigation (I.) 91-08-002, the Commission adopted rules governing the evaluation, funding, and implementation of DSM programs and associated shareholder incentives.  The rules established cost-effectiveness tests for DSM programs, which were considered an important factor in determining future funding levels.  The rules also described competitive bidding as offering “great potential for achieving our goal of reliable, least cost, environmentally sensitive energy service,” and directed the utilities to conduct pilot tests of competitive bidding for DSM programs, consistent with the requirements of Pub. Util. Code § 747.
    

DSM competitive bidding pilots were approved by the Commission for all four utilities, and they were implemented over the 1992-1996 time period.
  PG&E’s pilot was a partnership bid in which PG&E sought to obtain up to 20 megawatts (MW) of energy efficiency resources either from its customers or third party non-utility providers to enhance PG&E’s existing DSM efforts.  Under SCE’s bid pilot, two market sectors (small office buildings and large commercial/industrial sectors) in two designated districts were replaced by the programs developed by winning bidders.  SDG&E’s pilot allowed bidders to replace SDG&E’s appliance efficiency program in both single and multi-family sectors.  

SoCal conducted two pilots.  One pilot covered residential, single and multi-family weatherization retrofits and appliance efficiency, in a manner that primarily augmented SoCal’s existing efforts.  SCE and SoCal were directed to coordinate their pilots so that winning bidders would be compensated for both gas and electric savings.  

A second pilot was initiated as part of SoCal’s Test Year 1994 General Rate Case, where the Commission also directed SoCal to competitively 

bid 25% of its weatherization services under its low-income assistance program.  Prior to this time, SoCal was relying entirely on the use of CBOs to administer this program.
  SoCal conducted this pilot during 1995 and 1996, and submitted its evaluation in April, 1997.  (See Exhibit (Exh.) 28, Attachment.)

2.2 Independent Administration of Energy Efficiency and Low‑Income Assistance Programs

While the DSM bidding pilots and other forms of competitive procurement for DSM services were being developed and implemented, the Commission articulated its overall vision of a competitive framework for generation services in the electric industry.
  This vision acknowledged the continued need for activities performed in the public interest, such as energy efficiency and low-income assistance programs.  However, the Commission viewed the role of utilities as the providers of these services as less clear.  The Commission found it appropriate to continue ratepayer funding for these programs as the industry moved towards a competitive framework, and called for a non-bypassable surcharge (public goods charge) to recover the associated costs.  AB 1890, signed into law on September 23, 1996, similarly directed that the costs of energy efficiency and low-income assistance programs be collected via a non-bypassable charge on local electricity distribution. 

On February 5, 1997, the Commission further articulated its policies regarding the administration of energy efficiency and low-income assistance 

programs.  In D.97-02-014, the Commission clarified that its goal for the provision of energy efficiency services “is to establish an administrative structure that will facilitate the privatization of those services in the marketplace.”
  To this end, the Commission established the California Board For Energy Efficiency (CBEE) and the Low-Income Governing Board (recently renamed the Low-Income Advisory Board, or “LIAB”), to make recommendations about energy efficiency and low-income assistance programs in the restructured electric industry.

Among other things, CBEE and LIAB were assigned the task of developing requests for proposals (RFPs) articulating policy and programmatic guidelines for new independent administrators of these programs, subject to Commission approval.  The new administrators would be selected on a competitive basis.  Until this selection occurred and new administrators were fully operational, the utilities would serve as interim administrators of energy efficiency and low-income programs.  Utilities were allowed to bid in response to the RFP to serve as the new independent administrators, however, D.97-02-014 clarified that there would be no DSM shareholder incentives for utilities in that role.  In D.97-09-117, the Commission set deadlines of October 1, 1998, and January 1, 1999, for completion of the transition to the new energy efficiency and low-income independent program administrators, respectively.

2.3 Competitive Bidding for Low-Income Assistance Programs

At the inception of SDG&E’s direct assistance program, SDG&E competitively bid out the contract for management of the program.  The contract 

was initially awarded to two companies, and each was assigned a specific geographic area of SDG&E’s service territory.  Both management consultants had identical contractual requirements.  At the end of the first year, SDG&E evaluated each of the contractor’s performance and determined that one contractor excelled in meeting the program’s requirements.  That contractor was Richard Heath and Associates (RHA).  SDG&E has retained RHA as the management consultant for direct assistance services throughout SDG&E’s service territory since 1991.  In 1996, SDG&E was prepared to conduct a competitive RFP selection process, but deferred this action “in the face of uncertainties regarding utility management of low-income energy efficiency programs….” (Exh. 44, pp. 8-9.)

SCE bid out its weatherization program in 1991.  SCE continues to use the private contractor selected by that competitive bid to complete weatherization work in areas not covered by SoCal.  Subsequent to the 1991 bid, SoCal entered into an inter-utility agreement with SCE to deliver weatherization services for SCE in the SCE areas served by SoCal.  In addition to providing weatherization services, SCE purchases evaporative coolers from a manufacturer and ships them to licensed contractors for installation in low-income homes in areas where coolers are the most effective.  Contractors were selected through a competitive bid process conducted in 1993.  SCE’s relamping program has never been put out to bid.  (RT at 471-475; Exh. 11, p. 11; Exh. 43, Attachment B, pp. 3‑4.)

PG&E has been bidding out weatherization services periodically since 1987, starting with a model where weatherization subcontractors reported directly to PG&E and switching to a model where the primary management (or “prime contractor”) function was also bid out.  RHA acquired this role via competitive bid in 1992 and 1993, and the contract was rolled over for the next few years.  However, RHA’s weatherization subcontractors were selected via competitive bid process that RHA conducted with PG&E’s participation in 1994 and 1995.  (Exh. 15, 16; RT at 132-138.) 

PG&E decided to put the prime contractor function out to competitive bid again for PY1998.  SESCO won that bid and is PG&E’s current contractor.
  In order to avoid any break in program services, SESCO did not go out for competitive bid to procure subcontractors, but rather solicited continuation of work by PG&E’s current weatherization contractors and those working under the program under previous contracts.  When SESCO assumed the prime contractor role in 1998, all of the subcontractors that SESCO hired were the same subcontractors that participated in the 1997 PG&E program under RHA.  (RT at 726-727, 735-736, 977-979, 1008.)  

As discussed in Section 2.1 above, SoCal conducted a competitive bid pilot for 25% of its LIEE program in 1995 and 1996.  To further utilize the process it implemented under the pilot, SoCal originally planned to bid out its entire 1998 low-income energy efficiency program.  However, SoCal delayed that proposal in light of the Commission’s stated intent to move these programs to a statewide independent administrator before the end of 1998.
  With the delay in implementation of independent administration, SoCal submitted Advice Letter 2731 describing its intent to competitively bid the weatherization services portion of its 1999 low-income energy efficiency program.  This included separate RFPs 

for outreach and home assessment services, measure installation and energy conservation education workshops.  

SoCal’s proposal was protested by several parties, including CBOs in Southern California and private contractors operating in both Southern and Northern California.  Some supported the concept of a competitive bid, based on the results of the pilot, but objected to some of SoCal’s proposed bidder qualifications or the separation of outreach and installation RFPs.  Others objected strongly to having a bid at all, arguing that the pilot did not demonstrate significant cost savings and that putting the program out to bid would lead to customer confusion and program disruptions.  The Office of Ratepayer Advocates (ORA) filed comments in support of the SoCal advice letter, urging the Commission to approve it with an additional suggested requirement to increase the competitiveness of the outreach portion.

On December 3, 1998, the Commission issued Res. G‑3245 denying SoCal’s request, without prejudice.  The Commission stated that it would defer a decision at this time “due to the many questions raised by Protestants regarding the administration of the competitive bid process.”  As discussed below, the future of how energy efficiency and low-income assistance programs were going to be administered, including any competitive bidding proposals, remained very uncertain. 

2.4 Obstacles to Independent Administration and Commission’s Stated Policies Regarding Competitive Bidding

As described in prior Commission decisions and Assigned Commissioner’s rulings, major obstacles to implementing the transition to independent program administration began to surface in early 1998.
  These included the State Personal Board’s disapproval of agreements between the Boards and their administrative and technical consultants and the Governor’s veto of legislation necessary to address resource and budget uncertainties regarding independent administration.

In D.98-05-018 and D.99-03-056, the Commission addressed the issue of how energy efficiency programs and low-income assistance programs should be administered in light of these uncertainties.  In D.98-05-018, the Commission extended utility administration through 1999 for low-income assistance programs and directed the utilities to work closely with the Boards in their development of PY1999 program plans and budgets.  The utility proposals for PY1999 CARE and low-income energy efficiency programs were filed on October 1, 1998, as advice letters, pursuant to the Commission’s directives.  The Commission conditionally approved the advice letters by Res. E-3586.  With regard to competitive bidding, the Commission stated its position as follows:

“…the Commission has not changed its goal of moving towards competitive-bid programs and is interested in ensuring that per unit costs of individual measures are reasonable.  The Commission understands that there is a trade-off in putting programs out for competitive-bid—while unit costs may go down, an additional one-time administrative cost is incurred by each bidding process.  Among other things, these administrative costs must be weighed against the potential reduction in unit costs.  PG&E’s competitive bid programs for 1997, 1998 and 1999 should provide us with useful information for evaluating competitive-bid programs for the other 

utilities.  If utilities continue as administrators beyond 1999, they should include in their PY2000 proposals plans to provide competitive-bid programs.  (Res. E‑3586, p. 31.)

“Putting LIEE programs out for competitive bid every one to three years appears to have positive benefits in lowering unit costs.  (Finding 25.)

“Lowering unit costs should allow additional homes to be weatherized and/or allow additional measures to be installed in each home, assuming increased administrative costs are not greater than the benefits.  (Finding 26.)

“Due to current uncertainties regarding independent administration, initiating competitive bidding for SDG&E, SCE and SoCal Gas is not reasonable at this time, without further analysis.  (Finding 27.)

“PG&E’s competitive-bid 1997, 1998 and 1999 programs should provide the Commission with valuable information for evaluating competitive bidding for the future.”  (Finding 28.)

In D.99-03-056, the Commission acknowledged that significant obstacles to proceeding with independent administration of energy efficiency and low-income assistance programs still remained, and determined that these programs should continue to be administered by the utilities, subject to Commission oversight, through 2001.  For the administration of low-income assistance programs after 2001, the Commission stated that it would explore a variety of organizational options.  The Commission also reiterated its ongoing concerns over “the potential conflicts between the utilities’ role in the newly competitive energy services industry and their continued role as interim program administrators.”
  In order to reduce those potential conflicts, the Commission directed the utilities to “transfer program implementation activities away from themselves and towards other market participants”:
 

“In particular, implementation activities for energy efficiency and low-income energy efficiency should be outsourced and competitively bid to the broadest extent and appropriate for maximizing the achievement of the Commission’s objectives.  The specific role of utilities in any implementation activity should be addressed in the program planning process for each program year and approved by the Commission in its review of the proposed program and budgets.  For those activities where outsourcing is appropriate, there should be an orderly, yet rapid transition from utility implementation to implementation by other market participants between now and the end of 2001.”

The Commission authorized the continuation of programs and funding adopted for 1999 energy efficiency and low-income assistance activities through December 31, 2001, unless subsequent program and budget changes were adopted by the Commission. 

The Assigned Commissioner was delegated the task of considering options for future budget and program change proposals.

For this purpose, a workshop was held on March 10, 1999, to develop options for proceeding with PY2000 and PY2001energy efficiency and 

low-income assistance activities.  Following the workshop, on March 26, 1999, the Assigned Commissioner directed the utilities to file their PY2000 applications for low-income energy efficiency programs “with proposals to competitively bid out their programs, as directed in Resolution E-3586.”
  With respect to further modifications to low-income assistance programs, the Assigned Commissioner stated:

“With the ambitious schedule already ahead of us because of issues remaining from the PY1999 planning process, coupled with our desire to evaluate the recently adopted changes due to begin June 1, 1999 and results from any needs assessment/outreach pilot, I believe that further modifications to low-income programs would not be in the public interest at this time.  However, I do not preclude [Low-Income Governing Board] the utilities and interested parties from developing proposals that they believe address high priority modifications or augmentations after sufficient public input has been obtained.  I will not establish a schedule for this effort, because I do not believe that this can be effectively accomplished within the next few months, for the reasons stated above.  Moreover, I caution all participants that the filings required by this ruling should take highest priority.”

2.5 AB 1393

Also relevant to this proceeding and its issues is the enactment of AB 1393, which was approved by the Governor on October 6, 1999, and became effective January 1, 2000.  AB 1393 adds § 327 and § 381.5 to the Public Utilities Code and amends § 2790.  The legislative action came after the prehearing conference in this proceeding (August 23, 1999) and before the Assigned Commissioner’s revised scoping memo (September 17, 1999).  The provisions of this statute are addressed in LIAB’s October 15, 1999, report, parties’ testimony, and the briefs in this proceeding.

Among other things, AB 1393 directs that the utilities (rather than any independent administrator envisioned by D.97-02-014) shall continue to administer low-income energy efficiency programs, subject to Commission oversight.  AB 1393 also describes factors that bidding criteria should recognize, should the Commission require competitive bidding for low-income energy efficiency program implementation.  Attachment 3 presents AB 1393 in its entirety.   

It is against this background that we consider the utility applications requesting authority to continue low-income assistance programs and funding for PY2000 and requesting approval of their proposals for competitive bidding.

3. Procedural History

Pursuant to the Assigned Commissioner’s March 26, 1999, ruling, the utilities solicited public input on PY2000 low-income assistance programs.  PG&E organized several meetings with existing contractors, interested community action agencies, local governments and low-income ratepayer representatives.
  PG&E circulated its proposed RFP and sample contract to prospective bidders on July 27, 1999.  

SDG&E held a public meeting on June 3, 1999, which was attended by representatives of low-income program energy service providers, community-based organizations and other non-profit entities.
  SCE and SoCal jointly solicited public comment on their proposals at public meetings and through written requests for comments.
  However, SDG&E, SoCal, and SCE filed their applications without releasing their proposed RFPs and contracts to the public or the Commission.

Responses to the applications were filed by Community Resource Project, Inc., the Latino Issues Forum, LIAB, ORA, Contractors’ Coalition, and Western Mobilehome Parkowners Association.  Replies to the responses were filed by the utilities on August 13, 1999.  

On July 29, 1999, the East Los Angeles Community Union, Maravilla Foundation, and the Association of Southern California Energy and Environmental Programs (collectively referred to as “Southern California Agencies”) filed a petition to set aside submissions, suspend the current filing dates, and reopen the proceeding for the taking of further evidence (Petition).  In their Petition, Southern California Agencies argued that new evidence should be taken regarding the Commission’s order directing the utilities to competitively bid the low-income energy efficiency programs. 

The Petition was protested by the Contractors’ Coalition, PG&E and SDG&E/SoCal (jointly) on both procedural and substantive grounds.  After oral argument, the assigned Administrative Law Judge (ALJ) denied the Petition at the prehearing conference, which was held on August 23, 1999.  She also directed the utilities to formally file their proposed RFPs and contracts as a supplement to their applications.  

The Assigned Commissioner issued a scoping memo and ruling in this proceeding on September 3, 1999, which was modified on September 16, 1999.  The ruling confirmed the Commission’s preliminary finding that this proceeding is a ratesetting proceeding, clarified the role of LIAB, established the procedural schedule, discussed the scope of the proceeding, and designated the assigned ALJ as the principal hearing officer.

The utilities submitted direct testimony on September 17, 1999.  On October 8, 1999, PG&E, LIAB, RHA, the Greenlining Institute, Latino Issues Forum, Insulation Contractors Association and others filed a joint motion to bifurcate the procedural schedule and immediately approve PG&E’s proposed weatherization RFP on an ex parte basis.  Contractors’ Coalition protested the motion.  The assigned ALJ denied the motion because it did not meet the conditions stated in the Assigned Commissioner’s scoping memo:

“…if all interested parties believe that there are no contested issues with respect to this particular RFP, or that the contested issues can be resolved without evidentiary hearings, then I will consider the option of addressing PG&E’s weatherization RFP on a separate, faster procedural track.  However, parties proposing a bifurcation of the procedural schedule need to address concerns over prejudging generic issues with such an approach.”  (Assigned Commissioner’s Scoping Memo and Ruling, dated September 3, 1999, p. 6.)

On October 12, 1999, testimony responding to the utility applications and RFPs was submitted by the Contractors’ Coalition, the Greenlining Institute, ORA, Latino Issues Forum and Southern California Agencies.  LIAB issued a report on the applications and competitive bidding proposals on October 15, 1999.  Rebuttal testimony was filed by each of the utilities, ORA, Contractors’ Coalition, Latino Issues Forum, Greenlining Institute and jointly by the Bay Area Poverty Resource Council, Community Resource Project, Inc., Proteus, Inc., 

California/Nevada Community Action Association, and the Northern California Indian Development Council, Inc., collectively referred to as “Northern California Associations.”

Nine days of evidentiary hearings were held on November 1-5 and November 16-19, 1999.  In addition, public participation hearings were held on January 11, 2000 (in Sacramento), and January 13, 2000 (in Los Angeles).  Over 50 people attended the Sacramento hearing, and over 80 attended the Los Angeles hearing.  The Commission heard from approximately 60 speakers at those meetings, representing contractors associations, private contractors and subcontractors under the LIEE programs, CBOs, non-profit multi-service providers, low-income families and the utilities. 

Opening and reply briefs were filed by Contractors’ Coalition, Greenlining Institute/Latino Issues Forum, Northern California Associations,
 ORA, PG&E, RHA, SCE, SDG&E/SoCal and Southern California Agencies on December 23, 1999 and January 11, 2000, respectively.  Supplemental opening briefs on the public participation hearings were filed by Contractors’ Coalition, Greenlining Institute/Latino Issues Forum, Northern California Associations, PG&E, RHA, SDG&E/SoCal, SCE, and Southern California Agencies on January 24, 2000.  This case was submitted on February 4, 2000, with the submission of supplemental reply briefs by Contractor’s Coalition, Northern California Associations, ORA, RHA, SCE, and SDG&E/SoCal.

4. Motions To Strike

During the briefing process, several motions to strike were filed and responded to by the parties.  The assigned ALJ issued a ruling on these motions on March 9, 2000.  We acknowledge and affirm her ruling.  Pursuant to that ruling, parties were invited to comment on the accuracy of a cross-walk that Contractors’ Coalition presented in their Reply Brief.  The cross-walk described how numbers in Contractors’ Coalition’s Opening Brief were obtained from the exhibits.  SDG&E/SoCal submitted comments and Contractors’ Coalition responded to those comments, which we discuss in Section 10.3 below.    

5. Scope of Proceeding

As described in the Assigned Commissioner’s scoping memo, the focus of this proceeding is to evaluate utility proposals to outsource and competitively bid out their programs, pursuant to Res. E-3586 and D.99-03-056.  These proposals raise issues regarding what elements of the PY2000 energy efficiency programs should (or should not) be put out to bid, whether certain market entities (e.g., CBOs or other nonprofit organizations) should be given preference, and other bid design issues.  

With regard to program changes, the scoping memo echoed the Assigned Commissioner’s March 26, 1999, ruling that only high priority modifications to PY1999 low-income programs would be considered, after sufficient public input had been obtained. 

6. Utility Applications 

In their applications, the utilities propose the continuation of the PY1999 CARE program activities, including the CARE outreach program adopted per Res. E-3601.  PG&E includes in its application a request to move from a once-a-year re-verification period for sub-metered tenants to a process that would allow for re-verification throughout the year.  In PG&E’s view, this modification would (1) allow for a more consistent and less confusing year-round effort and (2) reduce chances for inaccurate billing for master-metered accounts.  SCE 

requests that the Commission revise the policy of limiting evaporative coolers to homeowners only, so that low-income renters may also benefit from one of the few efficient alternatives to refrigerated air conditioning in 2000.  No parties oppose these modifications, and they should be adopted.

Generally, the utilities propose that their LIEE programs remain unchanged, except for the manner in which it is implemented through competitive bidding.  Attachment 4 presents the utilities’ proposed budgets for CARE and LIEE activities during PY2000. 

We note that, in their briefs, SDG&E and SoCal take the position that current programs should not be subject to competitive bidding.  We discuss their positions on this issue in Section 7.3.  The following sections describe the utility proposals for competitive outsourcing  as presented in the applications and utility testimony.  The utility proposals vary in terms of what components of energy efficiency programs should be subject to competitive bidding, what criteria should be used to evaluate the bids and what consideration should be given to encouraging the participation of CBOs.  We briefly describe the competitive outsourcing proposals below, by utility.  

6.1 PG&E’s Competitive Outsourcing Proposal

As discussed in Section 2.3 above, PG&E has been putting its low-income energy efficiency program (“Energy Partners Program”) out to bid periodically since 1987.  The most recent solicitation took place for PY1998, when SESCO won the bid over the incumbent RHA.  In its application, PG&E proposes to outsource, via competitive bidding, the following low-income energy efficiency program activities: in-home energy education visits and energy efficiency audits, installation of weatherization measures, minor home repair (e.g., broken or cracked windows), replacement and installation of refrigerators, and installation of portable evaporative coolers.  

Rather than entering into contracts with or directly managing the individual entities performing these activities, PG&E will solicit bids for an Energy Partners Program management firm to serve in a prime contractor role.  In general, the management responsibility of this firm will include: program marketing and outreach, the determination of customer eligibility, the provision of all education and weatherization services and subcontracting with both private and non-profit entities for the delivery of program services.

PG&E proposes to retain in-house its inspection services, training programs, combustion appliance safety (CAS) testing, furnace replacement/repairs, and the attic ventilation pilot currently underway.  Under PG&E’s proposal, training for contractors working in the program will be done at PG&E’s Stockton Training Center.  PG&E’s inspection process includes a pre-inspection of each home to determine the measures and quantities that are feasible, as well as a post-inspection process. 

Similarly, PG&E personnel would conduct the CAS testing.  Under PG&E’s program, CAS testing is mandatory and involves conducting a pre-test for carbon monoxide levels and other potentially dangerous combustion byproducts on all combustion appliances in the home, including furnaces, stoves, ovens and gas dryers before a home is weatherized.  If the combustion appliance fails the test, the appliance is shut-off and tagged and the home is unable to receive the infiltration measures until the appliance is repaired by the property owner.  Improperly operating or inoperative furnaces would be repaired or replaced under PG&E’s LIEE program.  Only non-infiltration measures could be installed, until all of the tagged appliances are repaired or replaced. 

In terms of bid evaluation, PG&E’s RFP states that the bidder’s proposal will be evaluated on a combination of factors, including, but not limited to:

· Quality Assurance and Control.

· Project Management Capability.

· Partnerships or Alliances.

· Participation of Community Based Organizations.

· Cost Proposal.

· Business Capability.

· PG&E Corporate Goals.  (Safe, Reliable Service for PG&E’s Low-Income Customer; Promote Energy Efficiency and Related Environmental Benefits; Stimulation of the California Economy and Community Economic Vitality.)

· Participation of Women, Minority, or Disabled Veteran Business Enterprises (WMDVBE) as prime or subcontractors.

· Information System Capabilities.

· Commitment to Safe Work Practices.

· Any Exceptions Taken By Bidder To Terms and Conditions.

PG&E’s RFP also establishes a 30% CBO participation goal:

“Contractor shall strive to ensure that CBOs participate in the Energy Partners Program.  The goal is that CBOs perform Energy Efficiency Services on a minimum of 30% of all homes to be weatherized.  Contractor shall specify in its bid package how it intends to meet or exceed the goal.  Contractor shall maintain effective and efficient channels for communicating and delivery services to low income customers through CBOs.”  (Exh. 3, Request For Proposal, Section 4.10 as modified by Exh. 19.)

In addition, PG&E’s RFP establishes a 21.5% WMDVBE goal for subcontracts with the following breakdown:  15% Minority Enterprises, 5% Women Enterprises, and 1.5% Disabled Veteran Business Enterprises.  To achieve these goals, the winning bidder is directed to include and encourage women and minority owned firms in the subcontractor selection process, include 

WMDVBE status as part of the proposal evaluation process and include equal opportunity purchasing policies in all contracts.  (Exh. 3, Specific Conditions, Attachment G.)

6.2 SDG&E’s Competitive Outsourcing Proposal

As discussed above, SDG&E has retained RHA as its program management contractor for both the energy education and weatherization components since the 1991 competitive bid. Under SDG&E’s proposed RFP for PY2000, the winning bidder would serve as the program manager similar to the model that SDG&E and PG&E currently employ.  Like PG&E, SDG&E proposes to retain the inspection function.  Unlike PG&E, SDG&E includes training and carbon monoxide testing as part of its competitive solicitation.

However, SDG&E’s carbon monoxide testing program, conducted as part of furnace operation inspections, is different from PG&E’s program.  SDG&E only tests for the presence of carbon monoxide near operating gas furnaces.  SDG&E conducts the furnace operation inspection after weatherization work is completed.  SDG&E’s furnace program allows for minor repairs (under $120) to be completed by a licensed furnace technician at the time of the inspection.  Repairs in excess of $120 are referred to a licensed heating, ventilation and air-conditioning contractor and the furnace is shut-off and tagged if the condition of the furnace presents a safety hazard.
  (Exh. 44, pp. 10-11.)  SDG&E does not test for the presence of carbon monoxide near other gas appliances.  In any event, SDG&E does not test for the presence of other potentially dangerous combustion byproducts other than carbon monoxide.

SDG&E proposes to issue two separate RFPs:  one for its energy education program and one for its weatherization program.  A bidder may bid on one or both of the RFPs.  Each RFP lists four major categories of evaluation criteria:  (1) experience, (2) marketing plan, (3) technical qualifications, and (4) cost; and lists some of the detailed evaluation criteria under each of the above criteria.  (Exh. 41, pp. 8-11; Exh. 42, pp. 7-10.)

With regard to CBO participation, SDG&E’s RFP does not include a specific percentage goal.  However, bidders will be evaluated based on (among other things) their ability to market the program to low-income communities, work with community-based organizations, their ability to provide local employment, development of job skills and training, and provide service to non-English speaking and culturally diverse customers.  (Exh. 41, p. 9; Exh. 42, p. 8.)  Moreover, as a minimum experience requirements, SDG&E would require that bidders have “no less than two years providing weatherization services to low-income communities within Southern California.”  (Exh. 41, Attachment B, p. 2.) 

Like PG&E, SDG&E has a stated policy of promoting WMDVBE participation and establishes the following goals:  5% Women Enterprises, 15% Minority Enterprises, and 0.5% Disabled Veteran Enterprises.  SDG&E requires its contractors and suppliers to “use best efforts to ensure that these enterprises have the maximum practicable opportunity to participate” in the program.  (Exh. 41, Section 4.)

6.3 SCE/SoCal Joint Competitive Outsourcing Proposal

SCE and SoCal propose a partnered low-income energy efficiency bid program for PY 2000, where one RFP is issued for all of SCE’s and SoCal’s weatherization services and relamping services, including outreach.  The program would provide referrals of potential eligible customers to SCE’s evaporative cooler program and refrigerator replacement program.  A second joint RFP would be issued for inspection of energy efficiency installations.  All training of contractors under the joint program would be conducted by SoCal at its training center.  SCE and SoCal share components of the prime contractor role under the joint program, securing the necessary contracts for program operations and delivery of services.

Under the joint RFP for weatherization, energy education and relamping, proposals will be evaluated based on a price component and the following non-price criteria:

· Length of experience in years contractor has provided energy efficiency services to the low-income customer.

· Length of experience in years contractor has provided individual weatherization measures (attic insulation, water heater blankets, building envelope repair, weatherstripping and caulking).

· Financial stability as indicated by Dunn & Bradstreet Report.

· Quality of contractors work as indicated by two references.

· Organization and staffing.

· Customer service and satisfaction based on historical inspection rates or a well-directed plan to be put in place.

· Marketing plan, including method of outreach and multilingual abilities.

Under this program, SoCal provides a safety inspection of furnaces and appliances (e.g., carbon monoxide testing) upon request, but does not routinely conduct such inspections before or after the installation of filtration measures.  (Exh. 50, p. 8.)  SoCal does not test for the presence of other potentially dangerous byproducts other than carbon monoxide.

Under the joint inspection RFP, proposals will be evaluated based on two scores made up of a price component and technical component.  The RFP does not provide the total maximum points available, or the relative weighting between the two components.  Criteria for the scoring of technical qualifications are given as:  (1) length of experience in providing energy efficiency inspection services to low-income customers, (2) financial stability as indicated by Dunn & Bradstreet, (3) quality of contractors as indicated by two references, and (4) organization and staffing, including multi-lingual capabilities of staff.

With regard to WMDVBE participation, SCE and SoCal encourage the winning bidders to subcontract with WMDVBE businesses.  To ensure that small minority businesses are able to compete, they allow bidders to utilize one or more of the ZIP codes to bid on aspects of both utilities’ service areas.

6.4 SoCal’s Separate Competitive Outsourcing Proposal

Two components of SoCal’s current program would be bid out separately:  furnace repair or replacement services and energy education workshops.  SoCal would retain the prime contracting and administration functions of these components. 

SoCal’s evaluation criteria for energy education workshops include three components:  bid price, technical qualifications, and marketing plan.  For each regional area, a maximum bid price score would be awarded to the bid with the lowest price per participant.  Other bids would be scored comparatively against the lowest bid to develop a bid price component score.  

The technical qualifications component would be scored based on the following evaluation criteria: length of experience in successfully providing energy efficiency and conservation services to low-income customers, financial stability, organization and staffing  and quality of contractors work as indicated by references.  In evaluating and scoring the marketing plan, SoCal would look at the bidders description of methods for soliciting and enrolling eligible low-income customers, completeness and effectiveness of training materials and workshop lesson plans and accessibility of training facilities to be used.

For SoCal’s furnace repair/replacement RFP, bids are evaluated based on price, technical qualifications, and customer service/satisfaction components.  The first two components are similar to those described above for SoCal’s energy education workshops.  Points for the customer service/satisfaction component are assigned based on documented achievement of customer service and satisfaction goals in the past and a well-directed achievable plan for the PY2000 program.

6.5 SCE’s Separate Competitive Bidding Proposal

SCE proposes to bid out separately its evaporative cooler installation and refrigerator replacement program.  SCE’s furnace replacement program will not be competitively bid out.  Instead, SCE proposes to secure quotes from local contractors on a case-by-case basis.  SCE would serve in the prime contractor role for these programs.

For SCE’s evaporative cooler installation and refrigerator replacement programs, bidders will be scored based on their Price Proposal (maximum 50 points) and Contractor Profile (maximum 50 points).  Within the Price Proposal, the bidders are given a “raw price” score, based on actual unit prices bid, and a “competitive price” score, based on the relationship between the raw price and the average price of all bidders.  The closer the raw price is to the average, the higher the competitive price score (and vice versa).  

The Contractor Profile score is calculated from the evaluation of 11 criteria, including:  demonstrated experience delivering programs and services to low-income populations, ability to utilize and employ local residents and provide local job training, number of years experience providing services to low-income communities and providing residential evaporative cooler installation or moving of heavy furniture or appliances, and contractor performance based on references.

7. Case Management Statement

The Case Management Statement (Exh. 1) identifies the many issues raised by the parties to the proceeding, and provides a brief description of parties’ positions on each issue.  In general, the areas of dispute fall into five broad categories.  First, parties disagree on what the role of the utility should be in implementing LIEE programs, i.e., what functions should be outsourced versus retained in-house.  Second, parties disagree on how outsourcing should be accomplished.  Some parties argue that all outsourcing should be accomplished via a competitive bid, for all utilities.  Others oppose mandatory competitive bidding and recommend that the utilities retain discretion over how to outsource LIEE activities. 

Third, parties present differing views on whether there needs to be more standardization of programs across utilities, including measure installation criteria, services, CARE penetration goals, reporting and income verification methods, RFP language and contract terms.  Fourth, there are disputes over proposed bid evaluation criteria and minimum qualification requirements that appear in the utility RFPs.  Finally, there are questions raised as to whether SESCO bid for and operated the PY1998 PG&E low-income energy efficiency program under applicable law.  

We briefly discuss the positions of the parties as we address the issues in the following sections.  Before turning to the issues, however, we summarize the policies of this Commission and the Legislature with respect to low-income assistance programs.

8. Commission Policies and Legislative Intent

From our perspective, consideration of the issues in this case must focus on the interests of those being served by the program, low-income utility customers, and those paying for the program, non-participating ratepayers.  With respect to low-income customers, we believe that their interest in the program is fundamentally the same as all customers participating in energy efficiency programs, namely, to improve the comfort of their homes and reduce utility bills.  As we stated in D.97-02-014, “our goal is to provide low-income ratepayers with assistance in managing their energy bills.”
 

Because this segment of the population needs the bill savings the most, we should strive to maximize the participation of eligible participants and work to reduce their electric and gas bills as much as possible, within the constraint of limited funding.  At the same time, to protect the interests of non-participating ratepayers that subsidize the costs of the program, we need to ensure that service delivery is as efficient as possible.  

Meeting the needs of low-income customers as cost-efficiently as possible is also the stated intent of Legislature, as articulated in Pub. Util. Code § 2790, recently amended by AB 1393.  This section directs the utilities to meet the need for weatherization services by low-income utility customers “taking into consideration both the cost-effectiveness of the services and the policy of reducing the hardships facing low-income customers.”
  Consistent with that intent, we have defined the program in our DSM rules as serving “an equity 

objective in assisting customers who are highly unlikely or unable to participate in other residential programs” and therefore the program is not subject to strict cost-effectiveness requirements.
  At the same time, we have promoted consideration of cost-efficiency in the provision of these services: 

“We recognize that direct assistance and energy management services programs are not designed to defer or avoid more costly supply-side additions, and that they may never pass the [total resource cost] test of cost-effectiveness.  Nonetheless, as long as these services are being provided, we believe that the utility should be motivated to reduce the cost and increase the amount of kilowatt-hour savings generated by these programs.”

Our direction to SoCal to competitively bid out 25% of its DAP program was motivated by similar concerns, namely, how best to ensure how the program could be implemented efficiently while still maintaining quality service:

“We agree…that DAP be administered as efficiently as possible.  We have no evidence, however, that SoCalGas’ use of CBOs as prime contractors results in unreasonable costs or inefficient operation of the program.  We lack this evidence, in part, because SoCalGas failed to make the showing on its DAP that was ordered in Resolution G-3018….

“…[I]n order to obtain information which will permit us to determine how SoCalGas’ program can be most efficiently structured in the future, we will order that a limited portion of the program be subject to competitive bidding how.  We will order SoCalGas to make a filing, within 60 days of the effective date of this order, setting forth a proposal to begin a 

competitive bid for 25% of its weatherization services under its DAP.

“We are convinced by the testimony of CBO administrators that, because CBOs rely on the local labor force, the existing program promotes economic development in some of southern California's most depressed neighborhoods.  It also appears that local residents are comfortable with CBOs because CBOs tend to be a part of the local community and conveniently offer a variety of services and access to other types of assistance.

“These CBO attributes, however, need not be lost through a competitive bidding program.  The fact that CBOs offer services other than low income weatherization, their knowledge of low income areas, and their experience working in the community are all attributes that should allow CBOs to effectively compete with private contractors.

“We are concerned not only with the cost of providing low income weatherization, but also with the quality of these services.  Both components can be reviewed in a competitive scheme.  SoCalGas should develop a program that is fair, and nondiscriminatory.  In addition, SoCalGas should have the flexibility to fashion a bidding scheme that adequately balances the values and attributes brought by both CBOs and private contractors in the delivery of weatherization services to low income customers.”
 

Our policy of balancing the equity goals of CARE and the low-income energy efficiency programs with the need to also consider cost-efficiency is consistent with the recently enacted AB 1393.  The statute encourages the implementation of these programs in a manner that will “ensure the effective 

and efficient delivery” of programs as well as the community building potential of involvement of local community-based providers offering local employment opportunities.  (§ 327(a)(2) and (c).)  Moreover, AB 1393 recognizes (as we did in directing SoCal to bid out part of their program) that both cost-of-service and quality-of-service criteria should be considered in any bid evaluation process that the Commission may direct.  (§ 327(b)(1)-(9).)  

In addition to maximizing participation in the programs and working to reduce consumers bills, AB 1393 directs utilities “to the extent practical” to (1) continue to leverage funds available under the program with funds from state and federal sources; (2) work with state and local agencies, CBOs, and other entities to ensure efficient and effective delivery of programs; and (3) encourage local employment and job skill development.  (§ 327(a)(1)-(5).)  This language echoes our acknowledgement in D.93-12-043 that “CBO attributes” should be recognized in the implementation of low-income energy efficiency programs.  

AB 1393 also adds Section 381.5 which, articulates the Legislature’s intent to assure the participation of local community-based organizations in the delivery of program services
 by “evaluating the programs based on cost criteria and program accessibility.”
  In particular, Section 381.5 states that any evaluation of the effectiveness of low-income energy efficiency programs should also be based on the degree to which the programs provide access to “quality programs to low-income communities” provided by “entities that have demonstrated performance in effectively delivering services to the 

communities.”  This section also reiterates the objective of ensuring the efficient and effective delivery of programs by directing that “high quality, low-income energy efficiency programs are delivered to the maximum number of eligible participants at reasonable costs.”  AB 1393 thus strikes a delicate balance, consistent with our approach in our past decisions, among the objectives of community participation in program delivery, maximizing bill and energy savings for low income households, and cost effective use of ratepayer funds. 

While AB 1393 clearly articulates goals to be achieved by the program, “to the extent practical” and “subject to Commission oversight,” it is silent on the issue of how utilities should administer the program to attain these objectives.  In particular, AB 1393 is silent on the extent to which the utilities should outsource program implementation activities and what functions should be kept in-house.  AB 1393 is also silent on the issue of whether the utilities should competitively bid out their low-income energy efficiency programs.  Those implementation considerations are appropriately left to this Commission.

As described in Section 2.4 above, we have stated our intention that all the utilities move to outsourcing and competitive bidding to the broadest extent appropriate for maximizing the achievement of our objectives.  This has been our policy goal for several years.  (Res. E-3586 p. 31; D. 99-03-056, mimeo., p. 16.)  We developed this policy based on our concerns over potential conflicts between utility administration and the restructured industry, as well as our belief that outsourcing and competitive bidding is the best way to ensure that the most low-income customers could be served for the amount of funds available.  As we discussed in SoCal’s test year 1994 general rate case, we have been concerned that without a reasonable level of competition between CBOs and other entities, our program goals for efficient and effective delivery of services to low income households would not be met.  We do not understand that the  Legislature’s 

reiteration of its intention in AB 1393 that a place in program delivery be retained for CBOs represents a fundamental change of this direction.

Nonetheless, we recognize that policy-setting is not a stagnant process and should evolve as new information is available and as circumstances warrant.  AB 1393 now codifies the attributes we should look for in program implementation.  This proceeding now affords us the opportunity to examine the premises underlying our implementation policies for LIEE programs and to refine them as appropriate.

9. Role of Utility in LIEE Implementation

In D.99-03-056, we stated that the issue of the role of the utility in any program implementation activity would be addressed in the program planning process for each program year:

“In implementing their 1999 program plans and developing plans for 2000 and 2001, utility administrators (including Southern California Gas Company) should transfer implementation activities away from themselves and towards other market participants.  In particular, implementation activities for energy efficiency and low-income energy efficiency should be outsourced and competitively bid to the broadest possible extent and appropriate for maximizing the achievement of the Commission’s objectives.  The specific role of utilities in any implementation activity should be addressed in the program planning process for each program year and approved by the Commission in its review of the proposed program and budgets.  For those activities where outsourcing is appropriate, there should be an orderly, yet rapid transition from utility implementation to implementation by other market participants between now and the end of 2001.”  (D.99-03-056, Conclusion of Law 4.)  

Hence, this is the appropriate forum for considering the utility’s role in PY2000 LIEE programs, that is, to consider what activities are appropriate for outsourcing.

While D.99-03-056 does not specifically define the term “implementation activities,” the genesis of that term can be found in D.98-04-063, where it was used to delineate the role of a program administrator versus “implementors,” i.e., those entities delivering energy efficiency services under the direction of that administrator.  In D.98-04-063 we approved CBEE’s proposed RFP for Independent Program Administrator (Administrator), before that process was abandoned.  In doing so, we stated that responsibilities of the Administrator would include:  overseeing program implementation, providing reports on the results of these activities, and providing general program administration and coordination services.  

We also defined implementation activities that we expected to be the responsibility of “implementors” in the energy efficiency market, not the Administrator.  Those were listed as follows:  program implementation, project development, delivery of energy services, agreements with customers, input to program development, customer incentives, standard performance contracting, customer specific information, design assistance, general technical training, commissioning, direct installation, and energy centers.  (D.98-04-063, mimeo., pp. 33-36, Attachment 4.) 

PG&E contends that “implementation activities” refers only to weatherization services, education services, and appliance and furnace repair work.  (PG&E Reply Brief, pp. 6-7.)  Based on our review of the genesis of the term, we disagree.  Therefore, we believe that the role of utilities in other program functions, such as training and inspections, is a legitimate area of inquiry in this proceeding, and one intended by our direction in D.99-03-056.

9.1 Positions of the Parties

Contractors’ Coalition argues that the utility’s continued role in any of the LIEE program implementation activities is inappropriate, given the Commission’s policy directives.  In Contractors’ Coalition’s view, competitive outsourcing is the only way to determine whether the utility’s operations are efficient or not. 

In addition to outsourcing in-home education and the installation of weatherization measures and energy efficient appliances, Contractors’ Coalition argues that utilities should outsource the prime contractor management function, training activities, furnace repair and inspection services for all of the utility programs, or at least compete against other entities in the market to perform those functions.  While Contractors’ Coalition argues for a competitive bid for all of this outsourcing, the threshold issue raised by the testimony is whether the utility should outsource these functions to other market participants, rather than perform them in-house.  

LIAB, on the other hand, recommends that certain functions be retained by the utilities, namely, training and inspections.  In particular, LIAB recommends that the Commission strengthen the use of current utility training facilities by encouraging the use of PG&E’s and SoCal’s facilities by other utilities.  In LIAB’s view, since ratepayers and the utilities have made extensive investments in these facilities, they provide a valuable service that would be quite costly to duplicate by other means.  In addition, LIAB expresses concern that the pool of potential bidders for the prime contractor function under SDG&E’s program will be inappropriately limited to the current contractor if SDG&E does not provide training, or contract out for such training.  With regard to pre-and post-installation inspections, LIAB believes that independent contractors may have incentives for incorrectly conducting pre- and post-inspections, resulting in an increase in overall costs.  (LIAB Report, pp. 3, 7-8.)  

PG&E, SDG&E, SoCal, and SCE argue that outsourcing every aspect of the LIEE programs would compromise their ability to assure program quality and safety.  In their view, the utility should have discretion over the outsourcing of program functions that are not directly related to in-home education services and the installation of measures or appliances in the home.  ORA also recommends giving utilities this discretion until further studies are conducted.

9.2 Discussion

Before addressing the positions of the parties, it is necessary to clarify our objectives in considering the outsourcing proposals before us in this proceeding.  One objective is to reduce the structural conflicts that arise from utility administration in a restructured electric utility industry.  As we described in D.99-03-056, electric restructuring increased the utility’s motivation to promote energy sales volumes and their own relationships with customers, rather than promote energy efficiency and the provision of those services by others in the market.
  However, we do not believe that this objective should dictate that any and all implementation functions must be outsourced under the LIEE program, as Contractors’ Coalition proposes, for two reasons.

First, as we recognized in D.99-03-056, the conflict between our energy efficiency policies and continued utility administration is not very pronounced for low-income assistance programs: 

“…our concerns over the continuation of utility administration of these programs do not appear as evident, nor as pronounced.  The CARE program is designed to provide financial relief to low-income ratepayers, in the form of discounts to the energy bills.  Energy efficiency programs implemented within the low-income assistance program are generally designed for equity purposes.  Because utility involvement in these programs does not represent an apparent conflict with their role in the restructured energy market, we do not reject the possibility of continued utility administration beyond 2001.”  (Id., mimeo., p. 15.)

Second, there are other factors to consider when determining the appropriate degree of outsourcing that is the “broadest possible extent and appropriate for maximizing the Commission’s objectives.”  Outsourcing must not compromise the utility’s ability, as program administrator, to assure that ratepayers are funding a quality, safe program, that is as cost-efficient as possible.  Therefore, we will examine the outsourcing proposals with these factors in mind.

Moreover, to put this issue in perspective, we note that all of the utilities continue or propose to outsource in-home energy education and the installation of all weatherization measures and energy efficient appliances, as well as their furnace repair and replacement work.
  Therefore, the vast majority of LIEE program implementation activities in PY2000 will be outsourced to other market entities, consistent with the policy direction D.99-03-056.  Our discussion of each of the remaining functions, namely, the prime contractor role, inspections and training, is presented below.

9.2.1 Prime Contractor Role

The prime contractor role involves both administrative and implementation tasks related to the program, as we have defined them in D.98‑04-063.  In an administrative role, the prime contractor secures the necessary contracts for program operations and delivery of services, and oversees the implementation of these services.  In PG&E’s case, the prime contractor also maintains a telephone center to answer customer questions, takes service requests and responds to complaints, tracks performance by service delivery implementers and overall program results, monitors customer satisfaction as well as maintains regional offices.  (RT at 720-723, 778-779.)  In addition, the prime contractor may train contractors, as in the case of SDG&E, or perform installations itself, as in the case of SESCO under PG&E’s program. 

PG&E and SDG&E currently outsource the prime contractor function for in-house energy education, the installation of weatherization measures, efficient appliances and furnace work.  For PY2000, SoCal proposes to perform this function for the joint service territory, in cooperation with SCE.  SoCal would retain this function for its separate furnace repair/replacement outsourcing and energy education workshops.  SCE retains the prime contractor function for the area served exclusively by SCE.

PG&E believes that outsourcing this function has produced efficiencies in its program, although the PG&E witnesses could not identify the specific efficiencies obtained or quantify them.  (RT at 143-144, 222.)  SCE argues that outsourcing the prime contractor function creates duplication of administrative costs and functions that the utility should, as administrator, handle alone.  (SCE Opening Brief, pp. 11-12.)  However, as LIAB points out, the lack of standardization of administrative cost accounting and reporting makes it difficult to draw conclusions about the efficiency of alternative outsourcing approaches.  (LIAB report, p. 8.)  In R.98-07-037, we are considering proposals to standardize administrative cost reporting for the low-income assistance programs and to standardize program reporting.  

Without any evidence that outsourcing the prime contractor function increases program efficiencies, we believe that it is imprudent to impose the PG&E/SDG&E model on the other utilities.  Instead, we will continue our practice of affording utility administrators the flexibility to decide whether to perform the prime contractor function in-house, outsource it in a bundled fashion, as PG&E and SDG&E currently do, or outsource that function separately.  (See RT at 737-738.)  However, as discussed in Section 19 below, we will continue efforts to standardize utility administrative costs and other program performance indicators so that we may examine this issue in the future with better information.

9.2.2 Inspections

The utilities take different approaches to inspections, based on the degree to which they plan to outsource the prime contractor function.  SDG&E and PG&E keep inspections in-house, rather than contracting out with an independent vendor to perform those services for the program.
  As discussed above, these utilities outsource the prime contractor function.  SoCal and SCE have done the inverse:  keeping prime contractor management for themselves while agreeing to outsource inspections.

Both models attempt to strike an appropriate balance between outsourcing and maintaining effective supervisory control.  We note that PG&E tried an alternative outsourcing combination, one that outsourced both the prime contractor function and inspections, and experienced significant difficulties with maintaining quality control:

“In 1996, PG&E did contract with an independent vendor to conduct inspections for the program.  However, there were numerous communications and coordination problems between the inspection contractor, the program administrator and the administrator’s subcontractors.  Software incompatibility problems between the independent vendors complicated the communication problems and made it difficult to get meaningful data results in a timely fashion.  As a result, the 1996 LIEE program was plagued by inspections that weren’t being completed and results communicated in the time frame envisioned in the weatherization contracts.”  (Exh. 4, pp. 3-4.)

As administrators of the program, the utilities are still fully accountable for program performance.  Inspections, along with the prime contractor function discussed above, are an integral part of the utility’s ability to assure itself and the Commission that its contractors are delivering a safe, quality program.  The Contractor Coalition’s recommendations would, in effect, require the utility to delegate all of these functions to third parties, under contractual arrangements.  We are persuaded by PG&E’s experience and the observations made by LIAB and others that such a requirement could severely undermine the utility’s ability to maintain quality control over the program.   

We appreciate LIAB’s concerns about outsourcing inspections in general, but do not believe that a one-size-fits-all model for outsourcing the inspection function should be imposed at this time.  We are persuaded by SoCal’s testimony that quality control can be maintained through outsourcing the inspection function, if the prime contractor function is retained in-house as discussed above. 

In particular, SoCal explains that, by providing both the inspectors and installers with the same training and applying the same standards to inspections and installations, SoCal has established a consistent quality inspection process with its inspection contractors.  SoCal believes it would be costly to now bring that function in-house.  (Exh. 48, pp.7-8; Exh. 50, pp. 8-9.)  Similarly, SCE has determined that maintaining an internal inspection function is not critical if SCE retains its current administrative role.  (SCE Opening Brief, pp. 11-12.)

In sum, we believe it is reasonable for the utility to perform inspection functions for the LIEE program if it is outsourcing the prime contractor function, as in the case of PG&E and SDG&E.  If the utility does not outsource the prime contractor function, the utility should outsource inspections.
  As SoCal explains, it currently uses certified employees who have been trained in the safety and operation of gas appliances and have completed field service training to perform inspections of furnace repairs and replacements.  (Exh. 48, p. 5.)  We will permit SoCal to continue this practice, but will revisit this issue during the PY2002 program planning cycle.  In the meantime, SoCal should explore with interested parties the feasibility of providing specialized training and outsourcing with third parties to provide these inspection services, as long as SoCal continues to retain the prime contractor function in-house.

9.2.3 Training

The utilities take different approaches to training for LIEE contractors, with differing degrees of outsourcing.  PG&E requires that all contractors undergo training and certification at PG&E facilities (Stockton Training Center), and uses in-house staff for over half of the LIEE training courses provided at that facility.  PG&E hires an independent vendor via competitive bid to provide the additional LIEE training courses at the Stockton Training Center, as needed.  SDG&E outsources all of the LIEE training to its prime contractor for the program, and does not require training or certification at any particular facility.  For SoCal and SCE, on the other hand, training is exclusively a utility role, with no outsourcing.  SoCal conducts LIEE training in-house for both its weatherization contractors and SCE’s contractors at SoCal’s DAP Training Center.    

Unlike inspections, the issue of the utility role in training does not seem to be related to the utility’s decision to outsource the prime contractor function.  If anything, the relationship is an inverse one.  For both PG&E and SDG&E, which outsource the prime contractor function to a private market entity, there is substantial outsourcing of training (50% for PG&E and 100% in SDG&E’s case).  In contrast, for SCE and SoCal, SoCal retains the training role while SoCal (in cooperation with SCE) retains the prime contractor role for the LIEE weatherization program.  

Nor is there a clear pattern among the prime contractor, inspection, and training functions that would indicate any particular “model” for utility oversight.  SCE and SoCal retain two of these functions (prime contractor and training) for themselves, SDG&E retains only one function in-house (inspections) and PG&E retains one function in-house fully (inspections) and one partially (training). 

Instead, it appears that each utility’s preferred role with respect to LIEE training is directly related to whether or not the utility has a history of providing energy efficiency training at facilities owned by that utility over the years.  SDG&E is without such facilities, and argues that it would be more costly to require all contractors to go to SoCal’s facilities, as LIAB recommends, or to provide training and facilities itself.  (Exh. 44, p. 17.)  Contractors’ Coalition supports SDG&E’s approach to training (but would outsource both the prime contractor function and training via a competitive bid), arguing that the other utilities’ approach to training increases administrative costs by redundant training, and only serves to subsidize the utility’s training facilities.  (Exh. 14, pp. 7-8.) 

Conversely, SoCal and PG&E argue that using their centralized training facilities and trained in-house staff is more cost-effective than outsourcing to the prime contractor (in the case of PG&E) or to any third party (in the case of SoCal).  Again, since we do not have comparative costs for LIEE training costs on the record, we cannot verify the relative cost-efficiency of outsourcing training versus keeping it in-house at utility training centers.

However, there is no dispute that either approach can be effective in terms of performance.  No parties have alleged that outsourcing training, either through competitive bid for a prime contractor (SDG&E) or by using independent vendors (PG&E), has had a detrimental effect on the overall quality of training.  Clearly, SDG&E believes that outsourcing this function entirely to its prime contractor is effective in ensuring that installers are familiar with varying code requirements, the utilities’ individual programs, and the utilities’ installation expectations and standards.  In fact, the Department of Community Services and Development in 1998 outsourced the responsibility for training for its new LIEE programs, which would support observations that third parties in the market can provide effective LIEE training.
 

At the same time, none of the parties have alleged that requiring utility training at utility facilities compromises the quality of training, even though the issue of redundancy and cost-efficiency is raised by Contractor’s Coalition.  In fact, in considering this issue for PY1999, we found merit to SoCal’s and PG&E’s proposals to use their training centers, over the objections of the Residential Service Companies’ United Effort:

“The utilities’ proposed requirements for contractor training at their facilities should help ensure that installers are familiar with varying code requirements, the utilities’ individual programs, and the utilities’ installation expectations and standards.  Training of the contractors at utility facilities, as proposed by the utilities, should be adopted.”  (Res. E-3586, pp. 30-31.)

Since both approaches can provide effective, quality training, we believe that the issue of whether the utilities should continue to train LIEE contractors at utility facilities, by utility personnel, needs to be further examined from a cost-efficiency standpoint in time for PY2002 implementation.  The most straightforward way to make this cost comparison is to direct the utilities to seek training proposals from third parties that could meet PY2002 training requirements at the same or lower cost than if the utility continued to do it in-house, at utility training centers.
  This does not necessarily require a formal 

competitive bid, with an RFP; rather, the utility could pursue informal discussions with independent vendors, or utilize other means to see what the market has to offer.  We will leave it up to the utility to determine how best to obtain broad feedback from private entities that can provide LIEE training in the market, and we expect a successful effort in obtaining that feedback.

Therefore, in preparation for their PY2002 LIEE applications, PG&E and SoCal (on behalf of SoCal’s and SCE’s programs) are directed to document their in-house costs and training requirements for the LIEE program.  This information should be used as a benchmark for the utility’s presentation and review of proposals from other market entities that can also provide training to LIEE installation contractors, either at the utilities’ training facilities (i.e., renting them as needed) or in other locations.     

For PY2000 and PY2001, we will not require changes to the utilities’ approach to providing training, and SDG&E may continue to outsource the training function, as it has in the past.
  However, we will revisit the utility’s role in training during the PY2002 planning process, based on the comparative cost information discussed above.  We also need to examine SDG&E’s training costs, as we consider this role and continue to examine the issue of competitive bidding.  (See Section 7.3 below.)  Although SDG&E does not have an in-house benchmark, like PG&E and SoCal, it should submit to the Commission a breakdown of its current outsourced training costs for the LIEE program, and projected costs for PY2002, as part of the PY2002 program planning process.  

In developing the training information described above, the utilities should jointly conduct public workshops to develop, explain, and obtain feedback on their calculations of current training costs (whether in-house or outsourced), and on how best to obtain comparison cost information from other market entities.  LIAB and a broad range of market participants should be invited to participate in these workshops.  We are looking for standardization in methodology and reporting, so that these costs are presented during the PY2002 program review on a consistent basis.  

After receiving public input and standardizing the methodology and reporting of training costs, the utilities should submit these costs as part of their applications for approval of their PY2002 program plans.  In addition, as discussed above, PG&E and SoCal should include information that would allow us to compare their in-house costs of training with outsourcing that function.

10. Competitive Bidding As a Required Outsourcing Approach

In his September 16, 1999, ruling, the Assigned Commissioner clarified that: 

“Nothing in my scoping memo or the assigned ALJ’s prehearing conference ruling was intended to exclude evidence on what the ‘broadest extent possible’ and ‘appropriate’ degree of competitive bidding should be.” 
Accordingly, parties presented evidence on this issue and took positions on whether the evidence indicated that competitive bidding should be required at this time.  This was by far the most heavily contested issue in the proceeding.

SoCal, SDG&E, and RHA contend that PG&E’s experience demonstrates that competitive bidding would result in unacceptable results in southern California that would not comport with AB 1393.  These include allegations of serious quality control problems and a dramatic reduction in CBO participation.  Moreover, these parties argue that the Commission has never established a firm policy requirement that competitive bidding shall take place.  Southern California Agencies argues that bidding has not produced better results than the status quo, and that there is no evidence that the southern California utility programs currently have a problem that bidding will fix.

In their view, SDG&E’s and SoCal’s programs currently provide high quality services, and are well-run at reasonable cost.  These parties recommend that the Commission permit the utilities to go forward with their programs and to continue to manage them, as they have done effectively for the past many years under the Commission’s guidance.  Competitive bidding, should, in their opinion, remain within the discretion of the utility administrators.

Contractors’ Coalition and ORA, on the other hand, strongly urge the Commission to order all the utilities to competitively bid their PY2000 programs.  Contractors’ Coalition argues that this would be consistent with the Commission’s articulated policies and necessary to ensure the most efficient delivery of quality services.  In ORA’s view, a competitive bid process can effectively ensure that the best quality services are provided to low-income ratepayers for the lowest costs.  LIAB supports moving forward with competitive bidding for all utilities.
 

PG&E recommends the continuation of competitive bidding for its weatherization program and requests immediate Commission authorization to initiate a competitive bid for PY2000.  PG&E states that it is indifferent as to whether the southern California utilities go out to bid.  However, PG&E argues that putting its program out to bid is consistent with the Commission’s policies, as articulated in D.99-03-056 and Res. E-3586, and with AB 1393.

Most of the 76 exhibits in this proceeding address the issue of whether competitive bidding should be required at this time for all utilities.  Exhibits were submitted to compare experiences with competitive bidding to other outsourcing approaches with regard to cost efficiencies, bill savings to low-income customers, quality and safety of installations, and AB 1393 criteria regarding program accessibility.  We discuss these issues below.

10.1 Cost Comparisons

Before summarizing the evidence in this case regarding cost comparisons between competitively bid and non-bid programs, we note that only PG&E and its contractors were forthcoming with cost information in this proceeding on a timely basis.  It took several meetings and discussions well into the hearing phase to obtain information from the Southern California utilities that would enable us to compare costs in this proceeding.  We uphold the assigned ALJ’s rulings with regard to the release of cost information in exhibits and with regard to the utilities’ proposed protective orders.  As discussed further below, the cost comparisons presented by parties were limited in scope and comprehensiveness in part because of the discovery delays.  

We put all the utilities and their low-income energy efficiency contractors on notice that program costs, including costs per measure or home, must be made available to parties in any future Commission proceeding where the cost-efficiency of these programs is being litigated, subject to Commission-approved confidentiality agreements.  The Commission, its staff, or low-income energy efficiency program consultants (subject to confidentiality agreements) may obtain this information upon request at any time.  To be useful, this cost information must be presented in a format that allows the Commission and other parties to compare costs in a normalized fashion, e.g., normalized over the types and number or frequency of the measures installed in each home.

10.1.1 SoCal’s Competitive Bid Experience

The results of SoCal’s 1995 and 1996 bidding pilots are summarized in SoCal’s April 1997 DSM Report.  (Exh. 28, Attachment.)   As discussed in the report, SoCal was directed to determine from the results of this pilot bid program “if competitively bidding out [low-income weatherization] services could provide equal services at lower cost than negotiated contracts with community-based organizations.”  (Ibid., p. II-13.)  SoCal concludes that there were no substantial differences in total average costs between profit and non-profit contractors during the two-year pilot program.  (Ibid., p. II-15.)  The report goes on to state that for-profit contractors had higher average costs for weatherstripping and exhaust fan dampers, but non-profit contractors had higher average prices for all other measures.  (Id.)

However, the average cost comparison presented in the report does not appear to tell all of the story.  First, the report does not state (and SoCal does not recall) whether or not the average cost calculations were normalized over the quantity of measures installed in each home.  (RT at 609.)  If these costs were not normalized over the number and type of measures installed per home, then we are looking at an apples and oranges comparison.  As the report does acknowledge, the increase in average unit cost in 1996 over 1995 can be attributed to the installation of more measures, per unit.  (Id.)  Unfortunately, there is no way to compare costs relative to comprehensibility of treatment between the non-profit and for-profit contractors, based on this report.   

Moreover, the report appears to omit from its analysis the amounts paid to CBOs for visits to homes where no measures were actually installed.  SoCal paid the CBOs a fee for these “no measure” visits, but did not allow the private contractors to include a fee for no-measure visits in their bids.  Instead, the private contractors rolled the expected cost to them of the no-measure visits into their prices for weatherstripping because weatherstripping is the measure most often installed.  Hence, it appears that the report overstates the private contractors’ prices for weatherstripping, which leaves the CBOs with lower prices only for exhaust fans.  (Exh. 17, pp. 30-31; RT at 378.) 

In addition, the average cost comparisons do not reflect SoCal’s observation that “the pilot bid program was a contributing factor in preventing non-bid contractors from demanding higher prices.”  (Exh. 28, Attachment, p. II-16.)  Negotiations between SoCal and contractors while the pilot bid was in the planning stage actually reduced prices to the non-bid CBOs.  (Ibid., p. 5.)  Moreover, SoCal reports that the pilot bid gave it competitive price information for negotiating 1996 and 1997 contracts.  (Ibid. Attachment, p. II-16).  SoCal summarizes the cost-reduction benefits attributable to the competitive bid pilot, as follows:

“…SoCalGas has found quantifiable benefits resulting from the pilot bid program.  The 

average unit price for 1995 was 17% lower than for 1994.  SoCalGas believes that the competitive bid process put downward price pressure on the negotiated contracts for 1995.  Also the competitive price information gained from the pilot bid was used during negotiations for 1996 and 1997 contracts; and, the 1996 and 1997 overall average unit cost remained 8% and 7% lower than 1994.”  (Exh. 50, p. 5.)

10.1.2 Savings Under PG&E’s PY1998 Competitive Bid

Table 2 in Exh. 17 presents all categories of measures offered for installation in the 1998 PG&E Energy Partners Program, along with the prices actually paid to RHA for 1997 installations and prices actually paid to SESCO for 1998 installations.  The result of allowing open bidding was that the average price per measure declined 11.7%, even before there is any accounting for inflation between 1997 and 1998.  This savings would enable treatment of an additional 4,432 homes, each receiving the standard package of measures envisioned by PG&E in its RFP for the 1998 program.  

No parties present evidence to refute this cost comparison.  However, we note that the record does not supply us with PG&E’s cost of administering the bid, with which to compare this reduction in average per measure costs.  This was the type of analysis anticipated by our discussion in Res. E-3586, where we stated:

“The Commission understands that there is a trade-off in putting programs out for competitive bid—while unit costs may go down, an additional one-time administrative costs is incurred by each bidding process.  Among other things, these administrative costs must be weighed against the potential reduction in unit costs.  PG&E’s competitive bid programs for 1997, 1998 and 1999 

should provide us with useful information for evaluating competitive bid programs for the other utilities.”  (Res. E-3586, p. 31.)

Nonetheless, the evidence does indicate that the recent competitive bid successfully reduced PG&E’s average prices per measure by an appreciable amount, enabling additional homes to be weatherized than would have been the case under the pre-bid price structure. 

10.1.3 PG&E’s Competitive Bid Prices Applied to SDG&E’s Program

Exh. 66 shows that, if the measures installed in the SDG&E program in 1997 had been priced at the prices that PG&E paid SESCO for the same measures in 1998, the cost of the SDG&E program would have been 15.89% less.  That savings would have enabled the program to treat an additional 548 homes with the same mix of measures installed.  

SDG&E/SoCal argues that the Exh. 66 cost comparison is not valid because SDG&E’s program has higher performance requirements and requires its prime contractors and subcontractors to do more than PG&E’s service providers.  In particular, SDG&E/SoCal asserts that SDG&E requires its prime contractor to perform employee background checks, maintain a 95% customer satisfaction rate, as well as train its own installers, and those of its subcontractors.  (SDG&E/SoCal Opening Brief, p. 30.)  

We do not find any evidence on the record to support the assertions that SDG&E’s prime contractor performs more extensive work than PG&E’s prime contractor, or that its weatherization subcontractors have more requirements imposed on them.  We note that SDG&E does not require CAS testing prior to installation of filtration measures, for example, while PG&E does, a requirement that results in more complicated scheduling requirements for the 

weatherization contractors.  (RT at 972.)  Moreover, PG&E’s prime contractor must manage a program that treats over four times the number of units per year with more measures per unit than SDG&E’s program.  (Exhs. 36, 66; RT at 973.)  With regard to training, we note that the prices per measure used in Exh. 66 do not include the contract prices paid to RHA for training, so that the differences in which entity performs that function under the two programs does not skew the analysis. 

In addition, SDG&E/SoCal argues that this exhibit inappropriately compares only 16 measures, whereas SDG&E provided measure costs and frequencies for 18 measures and PG&E provided the same for 23 measures.  (SDG&E/SoCal Opening Brief, p. 31.)  However, a comparison between SDG&E’s Exh. 35 and 66 shows that all 18 measures in Exh. 35 are compared in Exh. 66.  The comparison presented in Exh. 66 effectively standardizes a comparison between competitive bid and negotiated prices using the measures that SDG&E actually installed under the program.  It certainly could have been done the other way, i.e., taking the measures installed under the PG&E program and applying the SDG&E negotiated prices and the SESCO bid prices to those measures.  The obvious problem with that is the fact that there are more measures installed under the PG&E than under the SDG&E program.  In sum, we find no merit to SDG&E/SoCal’s objections to this exhibit.  

RHA also questions the findings of Exh. 66, claiming that the minor home repair figures are not comparable.  (RHA Opening Brief, p. 15.)  We believe that Contractors’ Coalition adequately addresses this issue in its reply brief.  As Contractors’ Coalition points out, the extent to which minor home repair may be less than comparable actually increases the cost savings that is documented in Exh. 66.  Moreover, Exh. 66 also shows the cost savings if minor home repairs is disregarded.  That comparison indicates that competitive bid prices for the measures installed in SDG&E’s program (not including minor home repairs) would have yielded total saving per home of 24.2%, or $440,920.  (Contractors’ Coalition Reply Brief, Appendix A.) 

10.2 Bill Savings to Low-Income Customers

The benefits to low-income customers from energy efficiency programs should be directly measurable in terms of the level of bill savings they realize from having the work done to their homes.  This is a function of the number and mix of measures installed in each home, the savings associated with that number and mix of measures, and, for the program as a whole, the number of homes weatherized.  The relative cost-efficiency of the programs, which is of particular interest to non-participating ratepayers, should be measurable in terms of the total program (or per home) level of bill savings relative to program expenditures. 

Therefore, an important area of discovery in this proceeding should have been the level of bill savings to participating customers, relative to program dollar expenditures, across utility programs.  Only Contractors’ Coalition attempted to address this issue by examining comparative costs and the ability to treat more homes under competitive bidding. 

At the direction of the assigned ALJ, the utilities put together late-filed Exh. 76 attempting to document and compare program expenditures and lifecycle customer bill savings for program years 1997, 1998, and 1999.  This document was submitted on December 16, 1999.  

The workpapers to Exh. 76 indicate that this analysis is not responsive to the ALJ’s direction.  The Commission needs information regarding reasonable assumptions for bill savings per home, based on measures actually installed in the homes in each year.  (RT at 1162 to 1167.)  The numbers produced for the exhibit, at least in the case of PG&E, base the lifecycle savings on the number and mix of measures installed in homes in 1995.  

As a result, the numbers for PG&E show a fixed amount of savings per home, and do not reflect any changes in the mix or number of measures per home from year to year.  For the purpose of comparing the impact of competitive bidding on potential bill savings, these figures are essentially useless.  Moreover, we are not assured that the figures presented in Exh. 76 are consistent with the assumptions and methodologies approved for measuring program costs and benefits in our Annual Earnings Assessment Proceedings.  In fact, we observe that the cost-effectiveness ratios for the southern California utilities, calculated from the bill savings and expenditure levels in Exh. 76, are dramatically higher than the PY2000 cost-effectiveness tests presented in their testimony.
   

For example, the figures SDG&E presents in Exh. 76 indicate a ratio of 1.03 for life-cycle bill savings relative to total program expenditures under SDG&E’s PY1999 LIEE program.  However, in calculating its projected PY2000 performance incentives, SDG&E projects the present value of bills avoided at $2,035,348 relative to $7,281,545 in measure costs or $5,015,204 in utility costs, which would indicate a bill savings per total cost ratio in the range of 0.28-0.40.  This range is also more in line with the other ratios of cost-effectiveness that SDG&E presents in its testimony, i.e., 0.22 for the utility cost test and 0.21 for the total resource cost test.
 

SCE’s figures in Exh. 76 suggest a bill savings/cost ratio of 1.85, i.e., a highly cost-effective program from the perspective of benefits to low-income customers.  However, this calculation does not appear to be “in line” with SCE’s calculations of cost-effectiveness in Exh. 8, Table C.  In those calculations, the program is not cost-effective from either the utility cost or total resource test of cost-effectiveness, with ratios of 0.66 and 0.657, respectively.

Although SoCal’s LIEE program is far from cost-effective under any calculation presented in the record, the figures in Exh. 76 suggest a bill savings/costs ratio of 0.20 for the LIEE program in 1999, whereas the ratio between the present value of bills avoided and measure costs or utility costs in Exh. 47 (Attachment C, Table 2) yield a lower ratio in the range of 0.12-0.14. 

In sum, our inquiry is limited by the lack of consistent data on program bill savings, expenditures and cost-effectiveness calculations, with which to evaluate the relative performance of the utilities’ LIEE programs.  Competitive bidding aside, this is fundamental information that should be readily available to program evaluators, program implementors and the general public.  In Section 19 we discuss steps to acquire this information in the future.

10.3 Installation Quality

Most of the testimony in this proceeding focused on whether or not competitive bidding would compromise the installation quality and performance of weatherization contractors.  We examine the evidence below.

10.3.1 Per-Home Pass Rates  

One measure of performance presented during evidentiary hearings was the per-home inspection pass rates.  All of the utilities apparently record this measure, so it was readily available across program years, utilities, and contractors.  A per-home pass rate indicates how many homes, out of the total inspected, pass an inspection of all of the measures installed in that home.  The exhibits presented in this proceeding show that per-home inspection pass 

rates in PG&E’s program are consistently less than those in SoCal’s and SDG&E’s programs.  Table 1 below summarizes the comparisons presented in Exh. 23 (PG&E), 53 (SDG&E), 56 (SoCal) and 57 (SCE):

Table 1

Overall Utility Pass Rates on LIEE Services


1997
1998
1999

PG&E
84.3%
74.4%
79.8%

SCE-Weatherization
96.3%
92.7%
93.1%

SCE-Evap Coolers
95.9%
96.9%
93.8%

SCG
87.4%
88.1%
88.2%

SDG&E
99.0%
99.5%
99.1%

In considering this evidence, we must evaluate whether it is reasonable to assume that the differences in these overall utility pass ratings are due to actual and proportionate differences in the quality of the work being done.  As discussed below, we do not believe that this assumption is reasonable.  For example, we believe it is unlikely that the same PG&E contractors dropped an average of 10% points from 1997 to 1998.  We also find it unlikely that, for at least each of the past three years, PG&E’s contractors have been consistently 10‑15% worse than the other utilities, including the period when its program was 

administered by the same prime contractor, RHA, that administers the SDG&E program.

In fact, the record indicates that the same contractors and administrators doing the same work at the same time in different service territories had lower pass rates in PG&E’s program than SoCal’s and SDG&E’s programs, comparable to the overall differences in pass rates.
  For individual contractors, Western Insulation has worked simultaneously in both PG&E and SDG&E’s program, and Winegard Energy and San Luis Obispo EOC have worked simultaneously in both PG&E and SoCal’s program.  (RT, p. 903.)  PG&E’s exhibits identified each subcontractor by name, while SDG&E’s and SoCal’s pass rate exhibits only identify contractors by type.  Nonetheless, Western Insulation has a significantly lower pass rate in PG&E’s program than any contractor, public or private, in SDG&E’s program, as shown in Table 2 below.     

Table 2

Western Insulation Pass Rates for PG&E and SDG&E

Contractor
1997
1998
1999
Average

Western-PG&E
90.8%
88.5%
87.3%
88.9%

SDG&E-Private1
99.5%
99.6%
99.0%
99.4%

SDG&E-Private2
99.6%
100.0%
100.0%
99.9%

SDG&E-Private3
99.0%
99.8%
99.5%
99.4%

SDG&E-Privates
99.4%
99.8%
99.5%
99.6%

Similar anomalies surface when one compares the pass rate data for PG&E and SoCal with respect to San Luis Obispo EOC, a CBO, and a private contractor, Winegard Energy.  San Luis Obispo EOC works in both PG&E and SoCal’s program, under the same supervisor and same crews and treats the same county, San Luis Obispo.  Winegard Energy does the same in another set of counties, Kern and Tulare.  (RT at 910.)  Yet, the recent pass rates (1999) from PG&E’s inspectors are much lower in each case than those from SoCal’s inspectors:

Table 3

1999 Rates for San Luis Obispo EOC and Winegard 
for PG&E and SoCalGas for Same Contractors in Same Counties



Contractor
Utility
Pass Rate
Notes

Winegard
PG&E
73.5%
Kern and Tulare counties only

Winegard
SoCal
88.3%
identified as WMDVBE-3 (the only private WMDVBE)

San Luis Obispo
PG&E
68.2%
San Luis Obispo County only

All CBOs
SoCal

87.3%
Range:  76.1%--98.7%

There appear to be other discrepancies in pass rate scoring, even within PG&E’s program.  For example, a comparison of pass rates for the same PG&E subcontractors between 1997 and 1998 show major swings, with the preponderance of the shift in the downward direction.  Winegard Energy dropped almost 24 percentage points, and San Luis Obispo dropped nearly 17 percentage points, while continuing to treat homes in the same county as before.  (Exh. 23.)  From the exhibits in this proceeding, one can also compare the pass rates for the same subcontractor operating in adjoining PG&E inspection districts.  Pass rate differences range from 11% to 24.6%, even though the 

counties are treated by the same subcontractors.  (Contractors’ Coalition Opening Brief, Table 5, p. 40; Reply Brief p. 39.)   
As a result of this issue, the ALJ asked that a joint late-filed exhibit, Exh. 73, be prepared to compare and contrast the utilities’ inspection procedures.  Unfortunately, only PG&E produced a written compilation of inspection policies and procedures for the joint exhibit, so it became very difficult to compare official policies when none of the other utilities had any that they were willing to produce.  According to PG&E, this exhibit became more problematic when SDG&E’s stated policy changed from the time of the joint party meetings to the written compilation of the exhibit because the person attending the meeting didn’t know what SDG&E’s current policy was.  (PG&E Opening Brief, p. 23.)   

What we can tell from the exhibit is that if one measure in a home fails in PG&E’s program, the whole home is counted as a fail (RT at 297); it is unclear how the southern California utilities count failures.  That is a significant difference.  In southern California, at least in some instances, if an inspector finds a failed measure, he can fix the measure himself and the home will count as a pass; PG&E does not provide such a service.  Differences like these make the pass rates incomparable.  The following examples highlight the fact that PG&E lists many items as per home “fails” that are not so listed as such by one or more of the other utilities:

1. PG&E automatically fails a house if a feasible measure is not installed, while SoCal and SCE allow the contractor to correct it without counting it as a fail.  An estimated 25.4% of PG&E fails are due to this factor and it is a contributing factor in 45.2% of all fails.  (Exh. 73, p. 9, 1.5; p. 37, 1.7.)
2. SoCal/SCE allow contractors to correct door weatherstripping if it is out of adjustment or light shows around the sides or top.  PG&E has failed this in 60% of the instances and provided a correction opportunity in the other 40%.  PG&E indicates that it will henceforth place of these in the “correction fail” category and not count them as fails.  Door weatherstripping is the most common failure and differences here have a serious impact.  (Exh. 73, p. 14, 2.3; p. 38, 2.3.)
3. There are several categories for which other utilities either allow the contractor to correct or have the inspectors themselves correct without issuing a “fail,” while PG&E provides an automatic fail in the same situation.  This includes, for example, minor caulking, weatherstripping and gasket mistakes.  PG&E calculated that such similar items made up about 6% of the homes in some of the common counties (Kern, San Luis Obispo) had been failed for similar programs.  (Exh. 73, p. 10, 1.8; p. 14, 2.3, 2.4; p. 25, 3; p. 37, 1.8.)
4. SDG&E tries to inspect all units and, prior to January 1, 1999, if any is missed, it is counted as a “pass,” while all other utilities ignore it in the pass rate calculations.  (Exh. 73, p. 37, 1.8.)
5. SDG&E’s pass rate covers only “weatherization” measures and not compact florescent lights, porch lights, or refrigerators, which PG&E inspects and counts in its pass rates.  (Exh. 73, p. 22, background.)  
In its comments to the ALJ’s Ruling dated March 9, 2000, SDG&E/SoCal contends that comparisons across utility per-home pass rates are not meaningful because the inspection rates differ across utilities.  We disagree.  This objection is akin to saying that comparative analysis is only meaningful if 

the same sample size (and sampling technique) is used across all populations being observed.  PG&E presented pass rates based on 100% inspections of all homes where attic insulation was installed and at least 20% of all other homes.  There is no basis in fact to conclude that the pass rates resulting from these observations are unrepresentative of the pass rates that would have been obtained if every home was inspected.  Throughout this proceeding, SDG&E/SoCal and others have used these pass rate figures in drawing conclusions about the performance of PG&E’s contractors.  (See, for example, SDG&E/SoCal Opening Brief, p. 29.)

Moreover, SDG&E itself does not inspect 100% of all its work, as SDG&E/SoCal contend. (SDG&E/SoCal Comments, p. 2, 3.)  Instead, SDG&E only inspects jobs where the inspector can gain entry.  (Exh. 73, p. 11.)  In fact, as noted in Section 10.3.1, SDG&E counts any units it cannot enter as a “pass,” whereas all other utilities ignore it in the pass rate calculations.   

In their comments, SDG&E/SoCal attempts to extrapolate from PG&E’s sampling of pass rates what the pass rates would have been if all homes were inspected, in order to demonstrate that PG&E’s fail rates are much higher than presented in the exhibits.  We agree with Contractors’ Coalition that SDG&E/SoCal’s analysis is mathematically flawed and has no validity.  

SDG&E/SoCal take the average inspection rate of PG&E’s program (42.75%) and the average failure rate (20.47%) across the 1997-1999 period.
  Then, SDG&E/SoCal multiply the average failure rate by the inverse of the inspection rate to calculate PG&E’s failure rate at a 100% inspection rate.  On the basis of this calculation, SDG&E/SoCal claim that if 100% of the jobs were inspected, the failure rate would be 47.88%.  This claim forms the basis for SDG&E/SoCal’s objection to the use of the comparisons presented in the tables above.

However, there is no basis for this claim.  If the true failure rate were 47.88%, as SDG&E/SoCal claim in their March 16, 2000, comments, then the rate of failure in the uninspected 57.25% of jobs must have been 68.35%, a rate that is more than triple the actual failure rate found in the inspected homes.
  In fact, SDG&E/SoCal’s analysis will always conclude that the fail rate for the uninspected homes is much, much higher than the inspected homes.  

There is simply no support on the record for this assumption.  In fact, the evidence suggests that the uninspected homes are likely to have fewer problems than the inspected homes.  PG&E maintains a policy of focusing its inspections on the homes with the more complicated set of measures or potential filtration problems.  For example, PG&E inspects all homes receiving attic insulation and homes receiving infiltration measures that have no record of a passed CAS test.  (Exh. 73, p. 7.)  In addition, PG&E increases inspections 

where it believes more quality control is required.  (RT at 338.)  Therefore, if any assumption could be reasonable made from the record it would be that PG&E’s fail rates based on a 100% inspection rate would be lower than those indicated in the exhibits.  

Moreover, applying SDG&E/SoCal’s calculation to extrapolate “true” fail rates leads to obvious nonsensical results.  This can be shown with a simple, reasonable hypothetical where PG&E inspected 20% of the jobs and the fail rate was 26%.  The SDG&E/SoCal analysis would conclude that the true fail rate (under a 100% inspection regime) was actually 130%.  In other words, SDG&E/SoCal’s analysis would conclude that the raw number of homes failing would be 20% more than the raw number of homes treated, which is obviously impossible.  SDG&E/SoCal’s analysis would produce the same nonsensical results for any circumstances in which the fail rate exceeds the inspection rate.  

In sum, we find that SDG&E/SoCal’s objections to the comparative use of the pass rates presented on the record in this proceeding are baseless. 

Finally, we note that SDG&E’s/SoCal’s March 16, 2000, comments were clearly beyond the scope of the ALJ’s March 9, 2000, ruling.  That ruling gave parties the opportunity for very limited comment on the accuracy of Contractors’ Coalition’s crosswalk between the exhibits and the calculations presented in Tables 1-5 of Contractors’ Coalition’s Opening Brief.  Instead, SDG&E/SoCal improperly used this comment period to augment its arguments concerning pass rate information and present new theories and calculations.  Contractors’ Coalition did not seek to strike these comments, but rather responded to them substantively in its March 23, 2000, response.  We also respond to them in today’s decision.  However, we put SDG&E/SoCal on notice for the future that any document tendered for any improper purpose in our proceedings may invoke the actions described in Section (f) of Rule 2.2 of the Commission’s Rules of Practice and Procedure, including disciplinary action.   

10.3.2 SESCO’s Pass Rate Performance

SESCO, as the primary contractor for PG&E’s LIEE program beginning in the second quarter of 1998, originally planned to do relatively little installation work itself.  (RT at 977.)  However, in geographic areas where SESCO could not find other weatherization contractors (private or non-profit) to do the work, it became an installation subcontractor under the program.  In that role, SESCO began installations at the end of September 1998, and currently installs approximately 15% of the dollar value of the work done under PG&E’s program.  (RT at 724.)  We note that as an installation contractor, SESCO received the same price structure for its work as the other installation contractors, i.e., there were no separate deals negotiated on a contractor by contractor basis.  (RT at 730-731.)

SESCO’s performance as an installation contractor was heavily criticized during this proceeding, in particular with respect to low pass rates.  For the last three months of 1998, SESCO’s overall average per-home pass rate was 66.2%.  Notwithstanding the difficulties in comparing and evaluating pass rate data, discussed above, Mr. Esteves, the Vice-President of SESCO, acknowledged that this performance needed improvement to meet PG&E’s pass rate goals.  He also described the numerous steps SESCO took in cooperation with PG&E to correct this situation.  He explained that, for the first two quarters of 1999, SESCO improved its pass rates by 13% points in those counties where the pass rate had been below 80% during the last quarter of 1998.  (RT at 1002‑1003, 1011-1012.)

We do not believe that SESCO’s pass rate performance as an installation subcontractor is indicative of competitive bidding per se, or that it is limited to PG&E’s recent bid experience.  A review of Exh. 23 shows that a number of contractors working in the program just prior to the recent competitive bid experienced comparable or lower pass rates in Northern California counties.  For example, American Synergy in Alameda and CHDC in San Joaquin each had a 66% pass rate for 1997, and Glen County HRA/CAD in Colusa had a 42.11% pass rate.  We do not have 1996 or earlier pass rates for weatherization contractors under RHA’s management with which to further compare pre-competitive bid performance.  All we can state with certainty is that the parties involved recognized a problem with an individual installation subcontractor (SESCO) and took steps to improve performance.

10.3.3 Per-Measure Pass Rates

In addition to tracking per-home pass rates, PG&E compiles information on per-measure pass rates.  The utility looks at an individual measure, such as weatherstripping, and calculates by contractor what the pass rate would be for that measure.  (RT at 296.)  None of the other utilities compile this information.  (RT at 335.)  In its proposed RFP for PY2000, PG&E is switching from evaluating performance based on per-home pass rates to using measure pass rates, and establishing a financial incentive for contractors to keep those rates very high.
   

An examination of the per measure pass rates compiled by PG&E indicates very high per measure pass rates both before and after the 1998 competitive bid, on average above 95% during the 1997-1999 period.

10.3.4 Hazard Fails

A hazard fail is a situation where a measure has been installed that would create a hazard either to the occupants of the home or the structure, e.g., cause a fire or other hazardous situation in the home.  (RT at 528.)  One example of a hazard fail would be the installation of weatherization over a heat-producing device.  

For 1997-1999, SDG&E had 0 to 2 hazard fails per year.  (RT at 527-529.)  RHA and Southern California Agencies compare this figure to the number of hazard fails recorded in PG&E’s program, and conclude that bidding will lead to an unacceptable number of life-threatening situations for low-income customers.

We do not reach this conclusion.  First, we note that the definition of hazard fails in PG&E’s program, beginning in 1998, now includes infiltration measures that are installed prior to a CAS test, installed after a dwelling fails a CAS test or if a CAS inspection is not performed.  This was not the case in 1997, prior to PG&E’s competitive bid, nor is it the case for the other utilities at present.  Therefore, there hazard fails being counted under PG&E’s program that are simply not being inspected for or reported as hazard fails under the other utilities’ programs.  (Exh. 73, p. 9, 1.3; p. 10, 1.6; p. 36.)

Moreover, we do not believe that the increase in hazard fails between 1997 and 1998/1999 when SESCO took the program over (and PG&E’s CAS testing requirement began) is alarming in terms of the percentage of homes inspected.  In 1997, on a per-home basis, hazard fails for PG&E were recorded at 0.4% of homes inspected.  From April through December 1998, when SESCO took over, this figure was 1.1%.  For 1999, the figure is 1.7% on a per-home basis.
  When calculated on a per measure basis, hazard fails were maintained well below 1% throughout the 1997-1999 period, except during the 1997 roll-over period under RHA’s program management, when they increased to approximately 2%.

In terms of the ultimate safety to the low-income customer, we note that for any hazard fail, PG&E, SDG&E, and SCE (all electric) contractors must either reinstall or correct any measures that failed because of a hazardous condition within 24 hours of being notified by the inspector.  SoCal inspectors will mitigate hazardous conditions and require the contractor to make permanent corrections within three days.  (Exh. 73, p. 10.)  

10.4 Accessibility to Non-Utility Programs That Serve Low-Income Communities

By adding Section 381.5 to the Public Utilities Code, the Legislature directs the Commission to evaluate the effectiveness of low-income energy efficiency programs by considering factors other than cost.  In particular, the Legislature directs us to consider the degree to which the program provides maximum access to quality programs offered by “entities that have demonstrated performance in effectively delivering services to the communities.”  Contractors’ Coalition argues that nothing in this section defines those entities as CBOs to the exclusion of private firms.  (Contractors’ Coalition Opening Brief, p. 17.)  However, this interpretation ignores the clear intent of the Legislature, in directing this consideration, to “protect and strengthen the current network of community service providers”  (§ 381.5, first line, emphasis added).  The plain meaning of this section requires us to examine the degree to which participants in the low-income energy efficiency programs have access to the programs and services that CBOs make available in their communities.   

As discussed in this proceeding, in addition to doing weatherization work, CBOs can also offer job training and access other social services to meet the needs of low-income families, such as food vouchers or medical assistance.  In addition, some CBOs have access to federal funding for low-income weatherization services, i.e., the Low-Income Home Energy Assistance Program (LIHEAP), that is administered by the state.
  In this way, utility funding can be augmented to expand the types of measures installed or to reach homes that are not eligible under the utility program.  Several parties also testified that CBOs perform very effectively in the outreach for these various programs and services, because they have gained the trust of families in the low-income communities that they serve.  (RT at 311, 315-316, 531-533, 804.  Exh. 51, pp. 8-9; Exh. 26, pp. 4‑6.)

10.4.1 Direct CBO Involvement in the Program

One way to provide access to community-based programs is to directly involve CBOs directly in the low-income energy efficiency programs as weatherization contractors.  Therefore, we examine the history of CBO involvement in these programs.

In SDG&E’s program, since 1991, RHA has contracted with two CBOs and three private contractors.  During the 1997-1999 period, the breakdown in terms of units treated was 65% private contractors and 35% CBOs.  SDG&E testified that it used both CBOs and private contractors prior to 1991 for its predecessor weatherization program, but does not know the breakdown.  (RT at 538-539, 623.)  

For SCE’s weatherization program, which was competitively bid out in 1991, the mix of CBOs and private contractors is approximately 50/50.  SCE could not provide the breakdown for its evaporative cooler program, which is also bid out.  The relamping program, which is not competitively bid, has always been delivered by CBOs.  (RT at 474-475.)

The history of SoCal’s weatherization program, in terms of CBO participation, is as follows:  In 1994, all the work was performed by CBOs.  In 1995, 84% was performed by CBOs and 16% by private contractors.  In 1996, the breakdown was 89% and 11% for CBOs and private contractors, respectively.  For 1997 through 1999, the breakdown has been consistent at approximately 94% CBO participation and 6% private contractors.  Currently, there are 15 CBOs and 1 private contractor working in the program.  (RT at 598.)

For PG&E, in 1995/1996, there were 18 CBOs participating in the program, and by the time RHA’s tenure ended in 1997 and early 1998, this figure dropped to eight CBOs performing approximately 30% of the treatments.  In 1999, under SESCO’s contract, CBO participation dropped further to two CBOs participating in the program, treating approximately 9% of the homes.  (RT at 1070; Exh. 4, p. 7, Exh. 20.)  At the end of 1999, SESCO added a new CBO, North Coast Energy Services, which brings the total to three.  (RT at 1300.)  
10.4.2 Referrals and Leveraging 

Another way in which program participants can have access to the services provided by CBOs is through a referral system, where either program participants are directed to the local CBO, or that CBO is notified that a utility customer could benefit from other services and programs.  In this way, various sources of low-income assistance funding (utility, state and federal) can be effectively “leveraged” to provide comprehensive services to the low-income utility customer.   

Parties to this proceeding acknowledge that access to CBO programs and leveraging funds from non-utility programs could be accomplished through a referral system if private contractors do the weatherization work instead of CBOs.  However, apparently, none of the programs have set up a system that would identify the needs of participants in low-income energy efficiency programs and direct them over to the CBOs and other low-income agencies so they can maximize the benefits that are available to them.  (RT at 66, 316-317, 804-805.)  Nor do the utilities generate information about the degree to which their contractors have worked with CBOs to leverage non-utility weatherization program funding.  (RT at 213, 393, 477, 601.)  

With regard to increasing the total amount of federal dollars for California’s LIHEAP program, only PG&E effectively provides this financial leveraging.  As indicated in the discussion of Exh. 74, the Department of Community Services and Development (CSD) receives federal “leveraging” dollars under a formula based on the non-federal dollars spent on low-income energy services in the state.  This leveraging is primarily met today by PG&E’s CARE program, since PG&E’s CARE program is the only utility CARE program that CSD uses when securing Federal leverage funding.  This is because only PG&E satisfies certain prerequisites, namely a written and verbal referral system between the CARE and LIHEAP programs.  As CSD reports, utility funds represent the largest group of resources used for leveraging, with most of this coming from CARE rate discounts.  (Exh. 74, p. 4; CSD Table 4.) 

10.4.3 Conclusions

Based on the evidence discussed above, we conclude that experience with competitive bidding for LIEE programs to date supports a finding that bidding can reduce unit costs appreciably, resulting in more homes being weatherized under the LIEE program.  However, we have no data with which to compare these reductions in unit costs with the utility’s costs of administering each bidding process.  Nor do we have comparable data on savings-per-measure installed that would allow us to translate these unit cost reductions into measurable bill savings to the low-income customer, or to compare the bill savings per dollar of expenditure across utility programs.  

With regard to the performance of weatherization contractors under a competitive bidding program or other outsourcing approach, we find that the evidence raises more questions than it answers.  We cannot conclude, as some parties urge us to, that PG&E’s per-home inspection pass rates reflect a lower quality program.  Nor does the evidence lead to any definitive conclusions about whether bidding in general reduces the quality of work.  As discussed above, the discrepancy between per-home pass rates in PG&E’s program and the southern California utility programs existed even prior to PG&E’s PY1998 competitive bid.  There are simply too many variables at work here that contribute to the per-home pass rate determination, including potential differences in inspection standards and procedures, differences in the definition of pass rate “fails,” and differences in the number and type of measures installed per home.

In our opinion, the most glaring shortcoming with using a per-home pass rate as an indicator of relative performance quality, is that it does not tell you anything about the nature of the problem in the installation of measures or minor home repairs, and its impact on home energy savings.  For example, a home can “fail” because a single strip of weatherstripping around a door is not secured.  And yet, the contractor may have properly installed 20 other measures (including weatherstripping around all the other doors in the home), resulting in a substantial savings in energy use for the home.  In contrast, a contractor could install a small number of measures in the home perfectly, but those measures produce only a fraction of the home energy savings as those installed by the contractor with the fail described above.  Which is the higher quality installation?  Which is the higher quality program?  Per-home pass rates do not provide this information.  

We believe that PG&E is moving in the right direction by compiling and examining pass rates that relate to the types of individual measures installed in the home, rather than relying exclusively on per-home pass rates.  We note that PG&E’s experience with competitive bidding in 1998 indicates no apparent drop in quality of installations when evaluated on a per measure pass rate basis. 

However, we are not convinced that an evaluation of performance based on per measure pass rates is without its drawbacks.  As in the case of per-home pass rates, this measure of performance does not indicate to what extent the expected savings per home (based on the type and number of measures being installed correctly) is being achieved by the contractor.  Therefore, as discussed further in Section 19 below, we direct the utilities to develop improved methods for tracking and reporting  performance quality—ones that can recognize true differences in the quality of the work provided to low-income customers.

With regard to hazard fails, we do not find any appreciable difference in hazardous conditions arising from PG&E’s competitively bid program.  We believe that parties placed too much emphasis on the numeric counting of hazard “fails” rather than on a careful examination of the underlying conditions that are (or are not) reflected in those statistics.  The important issue for the safety of low-income customers receiving weatherization services is to ensure that the utility’s inspection and response procedures effectively protect all LIEE program participants from potentially hazardous situations in the home.  By today’s decision, we affirm the Assigned Commissioner’s ruling that directs the utilities to achieve greater consistency in these procedures, including CAS testing.  (See Section 17.)  

In terms of access to programs provided by community service providers, we observe that PG&E’s program has experienced a precipitous drop in direct CBO participation, and currently has the lowest level of CBO participation in terms of the percentage of units treated by CBOs.  However, we cannot conclude, as some parties do, that this decline is attributable to the competitive bidding process that took place for PY1998.  We note that the trend of declining CBO participation began well before SESCO assumed the role of PG&E’s prime contractor under that bid.  Unfortunately, RHA did not put forth a witness to discuss its experience with declining CBO participation during the period in which it was PG&E’s prime management contractor.  So, we cannot know all the factors that initiated this decline, or that have kept CBO participation dropping throughout the period.  With regard to SESCO’s tenure as prime contractor, the record indicates that several factors may have contributed to the further decline in CBO participation over the last two years.  These include PG&E’s initiation of the CAS testing and inspection process that resulted in delayed payments to contractors, fixed per measure prices that were lower than previous years and a bonus payment system based on pass rate performance and other performance criteria.  (RT at 972-973.) 

Irrespective of the specific causes for the decline in CBO participation in PG&E’s program, we believe that this decline has adversely affected PG&E’s program with respect to the type of access intended by Pub. Util. Code § 381.5.  This is not to imply that access to programs made available by community service providers can only be achieved by direct participation of CBOs as weatherization contractors in the program.  However, the type of referral and leveraging system that could create this access, in the absence of CBO direct participation, is currently not in place.  And while PG&E’s effective referral system between the CARE and LIHEAP program has increased the amount of funds available to CBOs for the LIHEAP program, if the referral system between PG&E’s private contractors and CBOs is not in place, the low-income customer’s access to that additional funding cannot be effectively maximized.  Accordingly, we direct the utilities to report on their progress to improve this access.  (See Section 19 below.)    

The evidence in this proceeding also indicates that financial leveraging for California’s LIHEAP could be increased if all the regulated investor-owned energy utilities were to satisfy certain prerequisites (as does PG&E) that would allow CSD to secure more Federal leveraging funding.  We note that SoCal and SDG&E have contacted CSD regarding this issue and are exploring how they can maximize this resource, and direct SCE to do the same.  (SoCal/SDG&E Reply Brief, p. 27.) 

In view of the above, we do not have sufficient basis in fact to endorse competitive bidding as the best outsourcing approach for all utilities at this time.  On the one hand, competitive bidding appears to have served low-income ratepayers well by reducing the unit costs of the program, thereby increasing the numbers of homes that can be weatherized.  However, experience to date indicates that competitive bidding has not served low-income customers in the way envisioned by the Legislature when it enacted Pub. Util. Code § 381.5, namely, by facilitating access to other community-based programs designed to serve the needs of these customers.  

Moreover, due to the lack of consistency in inspection procedures and reporting, we cannot determine the relative impact of competitive bidding, or any other outsourcing approach for that matter, on the quality of work performed by weatherization subcontractors.  Nor can we determine the extent to which competitive bidding offers efficiency savings that can keep the costs of the programs reasonable for nonparticipating ratepayers.  To do so, we would have to know the one-time administrative costs associated with the bidding process, as well as have consistent data on bill savings and expenditures across utilities.  We do not have that information at this time.  We initiate a process today that will provide that information for our consideration no later than the PY2002 program planning cycle.  (See Section 19 below.)
In the meantime, we believe that the most practical course of action is to continue to allow utility administrators the flexibility to choose how they will outsource LIEE program functions, i.e., via competitive bidding, contract renegotiations, or a combination of both, subject to the policy guidance presented in the following sections. 

11. Standardization

As discussed above, we do not elect to standardize the method of outsourcing at this time, but other aspects of standardization have also been suggested in this proceeding.  Contractors’ Coalition proposes several changes to the utilities’ proposed RFP and contract terms that would standardize them across the utilities.  Contractors’ Coalition also proposes that certain policies and procedures for the utility programs be standardized along the lines of CSD’s current practices.  LIAB recommends that income verification procedures be standardized, as well as CARE application forms in 2000, when the income guidelines are updated.  Latino Issues Forum recommends that the utilities work toward standardization of programs and goals, training procedures, weatherization services, CARE penetration goals, reporting, and complaint resolution processes.  ORA recommends that there be standardization among the utilities for the contract term.  In addition, ORA believes that the RFP process should be more standardized as the LIEE programs become more standardized.

In D.99-03-056, we directed the utilities to continue movement “toward uniform, statewide program designs and implementation.”
  We see no reason to retreat from this objective, as some parties suggest in this proceeding.  We believe that all low-income customers should be offered a consistent set of services across the state and that contractors participating in the delivery of those services should be working under consistent rules and expectations.  

A significant step towards this  standardization is in progress.  The utilities have met with LIAB and its Advisory Committee, staff, the CSD, and other interested parties to discuss the standardization project mandated by the December 29, 1999, Assigned Commissioner’s ruling in R.98‑07‑037.  Under this project, in coordination with the Energy Division, the policy and procedures manuals and weatherization installation standards manuals will be reviewed and standardized statewide.  These manuals contain rules on how and when measures are to be installed in low income homes, detailed measure descriptions, material standards, measure installation instructions, and other implementation procedures. 

By ruling dated March 22, 2000, in R.98-07-037, the Assigned Commissioner further clarified that the standardization project will cover not only issues relating to installation standards, but also other policies and procedures that differ across programs.  These include spending caps, approaches to income qualifications, treatment of rental units, etc.  Pursuant to the Assigned Commissioner’s ruling we expect the utilities to achieve greater consistency in the area of CAS testing through this review process. 

Per the March 22 adopted schedule, recommendations and proposed revisions to the manuals and policies and procedures will be presented to the Commission, after obtaining public input, in early May 2000.  We expect this document to serve as the basis for further standardization of program policies and procedures in PY2001.  We believe it would be unproductive to address proposals to standardize these same procedures in this forum, in a piecemeal fashion.

In addition, there is need to improve consistency across utilities with regard to inspection policies and procedures for the LIEE program, as evidenced by the information presented in Exh. 73.  Per the March 22, 2000, ruling, standardization of inspection procedures will be undertaken as a second (or concurrent) phase of the standardization project already underway.  Energy Division will coordinate this effort, in consultation with the Assigned Commissioner’s office.  We expect that second phase to produce recommendations for the PY2002 planning cycle, or sooner if possible.  

It is also apparent from the testimony in this proceeding that the utilities have not sought to develop consistency in RFP language or contract terms for competitively bid outsourcing.  Since we do not mandate competitive bidding at this time, we will not instruct the utilities to standardize their competitive bidding procedures.  However, we believe that this issue should be revisited during the PY2002 program planning cycle.  Between now and then, the utilities that outsource via competitive bidding should obtain additional public input and coordinate with each other, with the objective of developing more consistency in their competitive bid practices for PY2002, including contract language.  As part of their PY2002 applications, the utilities should jointly file a report on these efforts.

12. CBO Minimum Participation Requirements and Current Contractor Preferences

As discussed in Section 6.1, PG&E’s RFP filing contains language that requires the winning bidder to strive to “ensure that CBOs perform energy efficiency services on a minimum of 30% of all homes to be weatherized.”  PG&E defines the term “CBO” as “community action agencies or other non-profit organizations.”
  In addition to meeting this requirement, the winning bidder is required to meet the WMDVBE goal of 21.5%, with the following breakdown:  15% of all subcontracts must be minority-owned business enterprises; 5% of all subcontracts must be women-owned business enterprises; and 1.5% of all subcontracts must be disabled veterans-owned business enterprises.  PG&E has established WMDVBE goals pursuant to the Commission’s direction in General Order 156.

Prior to executing the contract, the winning bidder must provide a “firm plan, including signed letters of intent from all CBO and WMDVBE subcontractors indicating their willingness to work with Contractor in the Energy Partners Program.”  If the winning bidder cannot meet both the CBO and WMDVBE goals described above, the RFP states that PG&E may (in its sole discretion) limit the number of homes assigned to any one subcontractor to a maximum of 5,000 homes.  (Exh. 19.) 
To be eligible to bid in SDG&E’s program, the bidder must have no less than two years of providing weatherization services to low-income communities within southern California.  (RT at 560-565.)  SoCal and SCE require a minimum of three years experience providing weatherization services to low-income communities within southern California.  (Exh. 14, p. 27.)  In addition, for SDG&E’s program, a bidder must  present a marketing plan that includes detail on the major market barriers facing the low-income communities in SDG&E’s service territory, lists local laws, codes and ordinances that apply to weatherization work done in the targeted communities, includes detail on how many homes have been served by similar state programs in the past, and provides the overall percentage of the target market that is available to be served by the program today.  The bidder must also demonstrate experience providing non-energy services to targeted low-income communities.  (Exh. 41, pp. 9-10.)

12.1 Positions of the Parties

PG&E contends that its 30% CBO participation goal was set as a “stretch” goal to ensure that the winning bidder demonstrates decisive plans to ensure that community knowledge and local participation are effectively employed in the program and are not sacrificed in the interest of the lowest-cost provider.  PG&E believes that its CBO goal is entirely consistent with the intent of AB 1393.  (Exh. 4, p. 7; Exh. 5, p. 8.)

A minimum CBO participation goal is supported by the Greenlining Institute, Latino Issues Forum and LIAB.  They argue that establishing minimum participation levels for CBOs establishes the necessary benchmarks against which to measure progress in achieving program goals, encourages utilities to link communities with organizations that have the knowledge and trust of the community and can help ensure that leveraging will be achieved.  Greenlining Institute and Latino Issues Forum view PG&E’s requirement as a goal, not a quota, which would have no adverse consequences to the winning bidder if it cannot be met.  RHA also supports PG&E’s efforts to strengthen the network of CBOs by establishing such a goal, but requests Commission guidance on its implementation, e.g., whether there would be adverse consequences to the prime contractor if CBO participation falls below 30%.
 

ORA contends that PG&E’s CBO goal is, in effect, a bid set-aside for CBOs and opposes any such set-asides.  Instead, ORA argues that CBOs, local private contractors and other non-profits should compete on an equal footing in a competitive bid process.  ORA argues that California can secure maximum leveraging without setting a minimum participation goal for CBOs.  

Similarly, Contractors’ Coalition opposes PG&E’s 30% goal, along with any other provisions that limit participation to specific entities, whether they be CBOs, existing contractors, or other entities.  In Contractors’ Coalition’s view, this approach is contrary to open, objective competitive bidding.  Moreover, Contractors’ Coalition contends that PG&E’s RFP, as written, would enable CBOs to determine which private contractors are eligible to win the bid, 

simply by boycotting any private contractor they wish to eliminate. In addition, Contractors’ Coalition argues that implementing PG&E’s CBO minimum participation level would inappropriately take work away from WMDVBE-certified contractors in PG&E’s program.  (Exh. 14, pp. 15-19.)

SDG&E is also opposed to establishing a minimum CBO participation goal.  SDG&E prefers that the Commission continue to allow it discretion to determine how much work subcontractors can handle each year, and to allocate the work accordingly, so that both nonprofit CBOs and private contractors are given a chance to win business under the RFP process.  If a minimum CBO requirement is established, SDG&E requests that the Commission clearly define the term “CBO” in order to avoid potential gaming of definitions by potential bidders to get around this requirements.  (Exh. 44, pp. 17‑18.)

With respect to other bid requirements, Contractors’ Coalition contends that the three southern California utilities have included significant restrictions and preferences that discriminate against contractors that have not been recently and directly involved in their low-income programs.  LIAB also expresses concerns that SDG&E’s bidding requirements may limit the bidding pool to current program providers or unduly restrict the bidding pool.  The utilities respond that these criteria are needed to ensure the participation of qualified bidders, and do not restrict bidding to current providers.

12.2 Discussion

We agree with ORA and others that competitive bidding for the outsourcing of LIEE programs should not establish quotas or set-asides for any particular type of organizational entity.  To do so would presume that a particular type of organization has a clear superiority in meeting the combination of non-cost and cost criteria established for the bid.  

The record does not justify any such presumption for CBOs.  All of the indicators of quality, comprehensiveness, customer satisfaction, pass rates, etc., show either that there are no differences between participating CBOs and participating private contractors or, to the extent that any statistical differences have been found, they indicate that private contractors (WMDVBE-certified and non-WMDVBE) may be superior.  

Although the pass rate information presented in this proceeding has significant limitations, as discussed above, we note that it does not present any indication of superior performance by CBOs.  For example, in the SoCal program, the data shows that the private contractor and the CBOs maintain very similar pass rates.  The SDG&E pass rate data show that the private contractors in that program have maintained consistently higher pass rates than the CBOs.  The PG&E data also show that the private contractors over the past three years have a slightly higher pass rate than the CBOs.
  Data from SCE for PY1997-PY1999 show that the private contractors in the evaporative cooler program maintain significantly higher pass rates than their CBO counterparts working in that program (96%-98% for non-WMDVBE privates vs. 85%-92% for CBOs).  The pass rates for SCE’s WMDVBE-certified contractors in the program were the highest over each of the three years.

Nor does the evidence indicate that the CBOs performance is superior to private contractors or private WMDVBE-certified contractors in such areas as outreach, production, comprehensiveness, or customer satisfaction.  In Exh. 17, Contractors’ Coalition presents a comparison of CBOs, WMDVBEs and 

private (non-WMDVBE certified) contractor performance for 1998-1999, based on the goals set by PG&E for each county and each region.  No type of contractor group excels consistently in comparison with the others when evaluating each of the above attributes.  

Even if CBOs had performed as a group better than non-WMDBE or WMDVBE-certified private contractors (which this record does not indicate), it does not necessarily follow that future CBO contractors would be similarly superior in all cases, and therefore set-asides or quotas are warranted.  If CBOs best meet the standards of the LIEE program, then they should be selected on that basis.  As discussed below, those standards will include non-cost criteria consistent with AB 1393.    

Moreover, we are concerned that the imposition of a 30% CBO participation minimum would have perverse impacts with respect to the participation of WMDVBE-certified contractors in PG&E’s program.  Currently, 75% of all homes in PG&E’s program have been treated by WMDVBE contractors, and approximately 10% have been treated by CBOs.  To meet PG&E’s 30% participation minimum, PG&E would need to take work away from WMDVBE-certified contractors.  (Exh. 14, p. 16.)   

In sum, we believe that CBO participation minimums should not be established in the competitive bidding process.  For similar reasons, we also believe it is inappropriate to restrict the pool of bidders to CBOs or other nonprofit organizations, as SCE and SoCal propose for their energy education workshops.  (Exh. 14, p. 27.)  This does not mean that goals for CBO participation are inappropriate.  However, as currently worded, the language of PG&E’s RFP does not simply identify a goal for CBO participation, against which progress will be monitored over time, with no adverse consequences to the bidder if that goal is not achieved. 

During the course of this proceeding, PG&E indicated a willingness to modify the RFP language so that it would be clear that the 30% CBO participation language is a “goal.”  (RT at 99-102.)  In our view, the modification proposed in Exh. 19 does not adequately clarify that the 30 percent figure is a goal that requires a good faith effort of the contractor, but is not a mandatory provision that can bring upon the contractor penalties for breach of contract.  If PG&E (or any other utility) chooses to articulate a goal for CBO participation in the RFP, then such clarification language should be included.  

We will not prohibit a utility from including language in its RFP that would limit the number of homes assigned to any one subcontractor.  This is a general practice that PG&E has undertaken in the past, and seems reasonable to ensure that work is spread around among a number of subcontractors.  (RT at 123.)

With respect to the bidding requirements of the southern utilities, we find that the concerns expressed by Contractors’ Coalition and LIAB have some merit.  The requirement that bidders demonstrate a minimum number of years providing weatherization services to low-income communities in southern California would, in our opinion, unduly limit the pool of potential bidders to those contractors currently (or in the recent past) participating in the southern California LIEE programs.  These requirements should be eliminated.   

However, we do not believe it is unduly restrictive for a utility to ask bidders to demonstrate their ability to provide services in a multitude of languages or to demonstrate knowledge about the local low-income community and local codes and ordinances, as SDG&E requests.  Considering these non-cost issues along with cost considerations is entirely consistent with the intent of AB 1393 and our own goals for this program.  On the other hand, we find it unreasonable to exclude from consideration the bidders’ experience in providing energy efficiency services in other geographic regions, or to non-low income program participants.  Should SDG&E issue an RFP in the future, such experience should be listed as relevant evaluation criteria. 

13. Bid Evaluation Criteria and Weighting

Each of the utilities has proposed RFP bid evaluation criteria that differ from one another.  (See Section 6.)  Moreover, with the exception of SCE, which presents a 50/50 overall weighting of price and non-price evaluation criteria, none of the utilities present information on how the various bid evaluation criteria will be weighted to arrive at the selection of a winning bidder.  

The utilities and ORA believe that presenting such point assignments or weighting information prior to receiving the bids will encourage “gaming” and potential manipulation of the evaluation process by bidders.  Contractors’ Coalition argues that without such information, a bidder cannot put together a responsive bid proposal.  Latino Issues Forum also testified in support of a bid process that makes public the weighting of bid evaluation criteria. 

Contractors’ Coalition proposes a two-step bid evaluation process, whereby bidders are first screened to ensure that they meet the qualification requirements of the utility, and then the winning bidder is selected from that pool based on price considerations.  The utilities oppose this approach, arguing that it neglects to evaluate total contractor capability and would place undue emphasis on price.

We believe that the utilities should have flexibility in developing their bid evaluation criteria for the low-income energy efficiency program, as long as they are consistent with the program goals articulated by this Commission and the Legislature.  We have afforded the utilities such flexibility in the past, and there is no evidence to indicate that a change in policy is warranted at this time. However, the utilities are on notice that their performance in administering the low-income energy efficiency program will be subject to review, whether such outsourcing occurs via competitive bid or other methods.  As discussed in Section 19 below, we will monitor the costs and non-cost performance of this program closely.  Should we determine that either aspects of the program are out of line, we may take a more hands-on approach to the competitive outsourcing process in the future. 

With regard to revealing the points and weighting of bid evaluation criteria to bidders prior to the bid, we believe that there are good arguments on both sides of the issue.  We will leave that decision to the discretion of the utilities, until further notice.  In any event, the utilities should provide the weighting applied to bid evaluation criteria to bidders, upon request, after the bid selection process has been completed. 

14. Proposed Contract Terms for Winning Bidders

Contractors’ Coalition raises objections to a long list of proposed contract terms presented by the utilities in this proceeding.  Among other things, Contractors’ Coalition contends that changes in the contract terms for PY2000 are beyond the scope of this proceeding since the Assigned Commissioner ruled that only high priority modifications to PY1999 low-income programs would be considered, after sufficient public input had been obtained.  

We disagree.  Since the focus of this proceeding is to evaluate the competitive outsourcing of utility programs, we do not interpret this limitation to apply to changes in how the utility plans to outsource its program on a prospective basis, or how the utility interacts with potential winning bidders.  Rather, the Assigned Commissioner’s ruling limiting potential changes to PY1999 programs refers more broadly to the type of measures currently covered 

by the program and what the customer currently receives in terms of CARE discounts and low-income energy efficiency services in their homes.

As discussed in Section 11 above, we encourage greater consistency across utilities with respect to competitive bid practices, including contract terms.  However, when we have previously reviewed RFP documents, we have generally left it to the utility and winning bidders to negotiate the final terms of the contract.  For example, in D.92-09-080, we stated:

“. . . We do not intend to approve or reject specific contract language in today’s order.  Rather, we expect the utilities to negotiate with short-listed bidders in good faith, and work with bidders to develop a package of price and non-price contract terms that appropriately allocate the risks and benefits of the agreement among affected parties, including ratepayers.”  (D.92-09-080, 45 CPUC2d 541, 582.)   

Similarly, we afforded SoCal the flexibility to fashion a bidding scheme and contractual arrangements for its pilot low-income energy efficiency bid.
  We will not change our approach in this proceeding, and expect the utilities to negotiate final contract terms with all contractors in good faith.  However, we agree with Contractors’ Coalition that no contract provision, or utility action, should restrict a contractor from discussing in a public forum (workshops, hearings, LIAB meetings, etc.) any aspect of the LIEE program that is non-proprietary and non-confidential.  Utility permission should not be required.  In addition, as we required in D.92-03-038 and reiterated in D.92-09-080, the utilities should clearly state in their RFPs that proposed changes to their sample contracts will not be considered in the bid evaluation process, up to the selection of a short-list of highest ranking bidders.  This will help to ensure that final contract negotiations can take place in good faith.

15. Pay-For-Measured Savings 

Contractors’ Coalition proposes that a portion of each LIEE program be implemented on the basis of pay-for-measured savings.  Instead of basing the price upon measures installed, under this approach contractors would be paid based on measured energy savings achieved in the home.  More specifically, the utility would pre-specify the expected bill savings per home, and contractors would agree to achieve those savings at a fixed price per unit of savings, based on measured performance.  (Exh. 14, pp. 75-78; RT at 1149-1157.)  Utilities and other parties oppose this proposal, arguing that it would unduly emphasize cost considerations over performance quality.  In particular, LIAB expresses concerns that pay-for-measured savings mechanisms could result in less-profitable measures not being installed and less homes weatherized overall for the same program dollars.

In Res. E-3586, we deferred consideration of this issue, along with the issue of competitive bidding for SoCal, due to uncertainties over the future of administration for the low-income energy efficiency program.  (Res. E-3586, pp. 30-31.)  Those uncertainties have been eliminated with the passage of AB 1393, which directs that utilities continue to administer these programs.  It is therefore appropriate and timely to consider Contractors’ Coalition’s proposal in this proceeding.  

We find considerable appeal in the concept of paying contractors based on bill savings, rather than solely on the number and type of measures installed in each home.  As discussed above, focusing on measure installations as verified by inspections is really a proxy for a major goal of the Commission and the Legislature for this program:  meaningful bill savings for the low-income customer.  It is reasonable to initiate a pilot to implement and test an approach that directly measures the achievement of this goal.  Moreover, in our Annual Earnings Assessment Proceeding we have established protocols for measuring energy efficiency savings that may be utilized for this purpose.   

Recognizing that some measurement and evaluation protocols can be complex and time-consuming, and therefore expensive to implement on a pilot basis, we direct the utilities to work with stakeholders, particularly CBOs, in the development of this aspect of the pilot design.  The goal should be to enhance our ability to directly demonstrate bill savings for low-income customers through energy usage reductions.  As discussed in Section 8 above, this goal is consistent with one of the major objectives articulated by the Legislature and by this Commission. 

In addition, the utilities in construction of their pilots should be mindful of the possibility that extended withholding of payment for installed measures may affect the financial viability of participating contractors, if measurement and evaluation protocols require such payment schedules.  Consultation between utilities and stakeholders, especially CBOs, in the design of the pilot should address this issue specifically.

We believe that LIAB’s concerns over potential reductions in homes served by the program can be addressed in the pilot program design.  With regard to the issue of less-profitable measures not being installed, we are not convinced that this is a problem per se, if the pilot requires certain measures to be installed (e.g., the measures listed under Pub. Util. Code § 2790 (b)(1)) and/or additional measures are installed that produce measurable bill savings.  This issue should be further discussed and considered in the development of the pilot design.

In their comments on the proposed decision, several parties argue against implementing a pilot program due to concerns over pilot design or recommend 

that the Commission address specific program design issues prior to pilot implementation.  Further delay in testing the concept of basing payments to LIEE installation contractors based on actual measured savings is unwarranted.  We believe that the concerns raised by parties in their testimony and comments on the proposed decision can and should be addressed through the pilot design process discussed below.  We expect parties to work together productively to develop meaningful pilots that enable us to evaluate the potential of incorporating measured savings into the payment structure for contractors working on LIEE programs, irrespective of whether they were selected via competitive bidding or other outsourcing means.

Accordingly, we direct the utilities to implement and evaluate a pay-for-measured savings pilot for their PY2002 LIEE programs.  The pilot size should be meaningful, covering a specific geographic region in each utility’s service territory, but we will limit it to no more than 10% of the utility’s program in terms of the number of units treated.  The pilot may be conducted in conjunction with a competitive bid or may be proposed in conjunction with a different outsourcing approach.  Under one approach, we envision that the utility would estimate the savings per home it expects to achieve under the program, and allow contractors the opportunity to bid (or negotiate) a price for which they would get paid on the basis of savings achieved. 

The utility and contractor should agree on measurement protocols that are consistent with those we have already adopted in the Annual Earnings Assessment Proceeding (AEAP), or with modifications thereto that we approve for the purpose of this pilot.  In order to ensure the necessary public debate, we will require that proposals to modify the AEAP measurement protocols for this pilot be discussed in the public workshops described below prior to submission to the Commission.  Proposed modifications that have been discussed in the public workshops may be presented in the utility pilot program applications and parties’ responses to those applications.  We expect all interested parties to actively participate in those workshops.

In order to have sufficient time to evaluate the pilot proposals in time for implementation in the PY2002 program cycle, the utilities should file applications describing their proposed pay-for-measured savings pilots no later than February 1, 2001.  Between now and then, we expect the utilities to jointly hold public workshops to discuss pilot design.  In particular, the utilities should obtain input from those contractors and utilities in other states that have implemented a pay-for-measured savings approach.  The utility proposals should include a schedule for pilot program evaluation, and the evaluation criteria to be used.  The proposals should include the estimated cost of the pilot, including measurement and evaluation necessary to pay contractors.  We expect the utilities to coordinate closely with each other and staff from the Energy Division, in developing the pilots, so that the pilot designs and evaluation approaches are standardized.  At their option, the utilities may file a joint application rather than separate applications in submitting their proposals.     

16. Customer Lists, Confidentiality

PG&E routinely provides lists of potentially eligible participants (including customers that participate in the CARE program) to its LIEE contractors, subject to confidentiality agreements.  SCE promotes the LIEE program to CARE participants through direct mailings, and only forwards customer information to their contractors if the CARE participant requests participation in the LIEE program.  SCE, SoCal, and SDG&E encourage their contractors to locate eligible participants through independent means.  

PG&E states that its approach has worked successfully in the past.  Contractors’ Coalition, LIAB, and Latino Issues Forum recommend that the southern California utilities also release CARE customer lists to LIEE contractors, in order to reduce administrative costs and increase the number of homes weatherized under the program.  However, LIAB would also require that no more than 50% of the homes weatherized by the contractors originate from any list of CARE customers provided by the utilities.  In LIAB’s view, this limit would ensure that contractors don’t overly rely on CARE customer lists in performing their outreach activities.  

SCE, SDG&E, and SoCal oppose the release of CARE customer information to contractors, without the customers’ prior written permission.  SCE argues that the utility is required to maintain the confidentiality of customer information pursuant to Pub. Util. Code § 394.4 and other Commission policies.  Moreover, SCE argues that turning information about the income status of customers over to a third party, without the customer’s specific knowledge and permission, would violate expectations that this information is confidential.  These parties contend that the existence of a non-disclosure agreement would not guarantee that contractors or their outreach workers could not take advantage of customer-specific information.  It is their position that services to the low-income community can be provided without the release of customer-specific information.

In considering this issue, we note that PG&E has had long-standing policies with regard to the release of customer information, which we have reviewed and approved.  In 1990, the Commission convened an investigation (I.90-01-033) into whether regulated utilities should grant competitive access to customer list information.  In D.90-12-121, the Commission dismissed the energy utilities from the investigation after reviewing and approving the utilities’ policies.  The decision describes PG&E’s policy as follows:

“PG&E states that it regards all data on former and present customers as confidential.  It is not released to third parties without the written permission of the customer except:  (1) when the information is requested or required by this Commission or other regulatory bodies with jurisdiction over PG&E; (2) to law enforcement agencies, whether or not the request is supported by subpoena; (3) pursuant to court order; (4) to collection agencies working on closed PG&E accounts, but in such cases only essential information is released; and (5) to contractors or consultants providing utility-related services, but only to the extent necessary to render the service and subject to confidentiality provisions in the contracts between them and PG&E.”  (D.90-12-121, mimeo., p. 4 (emphasis added).)

With regard to energy efficiency programs, our determinations concerning the release of customer information to contractors have consistently been supportive of PG&E’s approach.  In D.93-02-041, we determined in the context of the DSM bidding pilot programs that:

“customer billing records should be made available to winning bidders, at cost, provided that (1) the winning bidder has documented its need for such records based on the specifics of its program implementation or marketing plan and (2) appropriate security arrangements have been made that will protect the confidentiality of these records.  This may or may not involve obtaining prior written consent from each customer… Should customer-specific billing records be released to winning bidders (with or without prior customer consent), appropriate steps must be taken to ensure that this information is kept confidential and used only for the purpose of the winning bidders’ DSM projects.  We expect PG&E, SDG&E, SCE and SoCal to negotiate these procedures with winning bidders on a case-by-case basis.”  (D.93-02-041, 48 CPUC2d 199, 209.)  

In D.97-12-103, we recognized that an approach that requires customer consent prior to release of customer information “may be unworkable for certain DSM applications and marketing approaches.”  (D.97-12-103, p.23.)  We affirmed the reasonableness of the procedures described above for standard performance contracting and other competitive bid activities under the utilities’ PY1998 energy efficiency programs: 

“The utilities shall provide access to customer information to contractors under the standard performance contract program and other programs subject to competitive bid, at cost, provided that (1) the contractor has documented its need for such records based on the specifics of its program implementation or marketing plan and (2) appropriate security arrangements have been made that will protect the confidentiality of these records.  Consistent with the procedures adopted for the DSM pilot bidding program, the utilities shall negotiate with contractors the specific procedures for (1) releasing customer records (with or without prior customer consent), (2) contacting the customer with program information and (3) ensuring confidentiality of customer-specific information.  Until further notice, these procedures will also apply to contractors serving under the new administrative structure….”  (D.97-12-103, mimeo., Ordering Paragraph 8.)  

Similarly, in D.98-04-063 we established policy rules for the independent program administrator and implementors of energy efficiency programs that were consistent with the approach adopted in D.97-12-103.  (See D.98-04-063, mimeo., pp. 28-29, Finding of Fact 21, Policy Rules, Section VIII-7.)  

In D.98-04-063, we limited the use of this customer information to public goods charge (PGC) funded programs and purposed:

“Our directives in D.97-12-103 did not explicitly state that any utility customer information received through this process may be used only for PGC-funded programs and purposes, as CBEE now recommends.  This restriction is appropriate to ensure against potential abuses by power marketers or potential attempts to circumvent our utility affiliate rules regarding access to customer information.  Accordingly, we will adopt CBEE’s proposed rules VIII-7 and IX-6(20), with modifications that clarify the approval process for ensuring nondiscrimination and customer privacy protection.”  (D.98-04-063, at 28-29.)

In most pertinent part, Policy Rule VIII-7 states:

“Utility customer information received through this process may be used only for PGC-funded programs and purposes.  A violation of the use of Utility Customer Information for purposes other than PGC-funded programs and purposes may result in penalties.  Including, but not limited to revocation of an Administrator’s or implementor’s ability to participate in PGC-funded efforts.”

In sum, we believe that PG&E’s approach is entirely consistent with current Commission policies.  It is not contradicted by Pub. Util. Code § 394.4, as SCE contends.  Pub. Util. Code § 394.4 is relevant to a different set of circumstances.  It requires the Commission to adopt a written customer consent provision as part of a set of minimum standards for Electric Service Providers, and does not apply to all utilities.  Moreover, as discussed above, the Commission has clearly articulated its policy preference with regard to energy efficiency programs.  

There is no evidence to substantiate claims that the provision of lists of eligible customers, along the lines currently practiced by PG&E, has resulted in either (1) reduced efforts by contractors to reach eligible customers that are not on CARE lists, or (2) improper use of that information by contractors.  In fact, the testimony on this issue persuades us that appropriate safeguards are in place to protect customer confidentiality, and that PG&E’s contractors and subcontractors are encouraged to approach both CARE participants and other eligible customers that do not currently participate in the CARE program.  As Witness Esteves described during cross-examination:

“PG&E supplies us under confidentiality and proprietary agreement with a list of all eligible customers, that is to say, people who have not been previously treated and who are eligible to be considered for the program.

“In that list they identify those customers who are also CARE customers according to their records.  These are customers who have not been previously treated under the program for at least the last five years.  And that list is available on a need-to-know basis to the individual contractors for their—subcontractors—for their particular area which we distribute to them.

“All this information is distributed on an encrypted format and kept in that fashion.  It is kept under a proprietary computer program that SESCO owns and operates, and the contractor is not allowed to use it outside of that system.”  (RT at p. 968.)

We note that there is no indication that the outreach efforts under PG&E’s program are compromised by the provision of a list of eligible customers:  PG&E’s program has reached an impressive number of homes each year, averaging approximately 35,000 units per year.  (RT at 973.)  Moreover, making it easier for program implementors to identify and try to enroll CARE customers into the LIEE program is entirely consistent with our goal of improved coordination between the programs.  We do not believe that a restriction on the use of CARE lists, as LIAB proposes, is warranted.

In sum, we believe that all the utilities should follow PG&E’s lead in providing LIEE contractors with lists of eligible (including CARE) customers, subject to confidentiality agreements.  This information should be provided to 

the contractor, at cost, provided that:  (1) the contractor has documented its need for such records based on the specifics of its program implementation or marketing plan, and (2) appropriate security arrangements that will protect the confidentiality of these records have been made.  The utilities shall negotiate with contractors the specific procedures for (1) releasing customer records (without prior customer consent), (2) contacting the customer with program information, and (3) ensuring confidentiality of customer-specific information.  Utility customer information received through this process may be used only for LIEE purposes.  The use of utility customer information for purposes other than LIEE programs and purposes may result in penalties, including, but not limited to revocation of contractor’s or subcontractor’s ability to participate in LIEE programs.

17. CAS Testing

As discussed in this decision, PG&E, SDG&E, and SoCal have different procedures and requirements for CAS testing under their LIEE programs.  LIAB recommends that the Commission standardize this process among the utilities as part of their regular service, and not charge these tests to public purpose funds.  In particular, LIAB recommends that PG&E’s pre- and post-inspection process become the standard.  Contractors’ Coalition supports LIAB’s position on non‑LIEE funding for CAS testing.

SDG&E and SoCal argue against standardization of these procedures. SDG&E contends that its furnace operation inspection program, which is SDG&E’s version of CAS testing, is a safe and effective program model that should be retained.  (Exh. 44, pp. 9-10.)  SoCal argues that the current LIEE program services do not tightly seal the house or otherwise alter the internal air flow within the house to create a carbon monoxide problem.  In SoCal’s view, PG&E’s approach would unreasonably increase the cost and number of CAS tests for LIEE program participants, without a commensurate increase in safety.  (Exh. 50, pp. 7-8.)   

LIAB is participating in the standardization review process described in Section 11, which we expect will achieve greater consistency in the area of CAS testing procedures and requirements.  We will await the recommendations from that process.  However, we agree with LIAB and Contractors’ Coalition that carbon monoxide testing should not be billed to the LIEE program (or any other public purpose) funds.  By Res. E-3515 and D.98-06-063, we made this policy very clear.
  

SDG&E argues that its furnace operation testing, repair and replacement practices were approved in Res. E-3586 to be funded with LIEE program funds.  That may be the case.  However, the factual issue of whether or not SDG&E and SoCal are, in effect, proposing to fund carbon monoxide testing activities with LIEE funds (under the aegis of a different program name) is squarely before us in this proceeding.  (See Exh. 1, p. 7.)  If their current accounting practices result in carbon monoxide testing being funded under the LIEE program, those practices are contrary to our stated policies and should be discontinued. 

SDG&E and SoCal are directed to clarify this issue by filing an advice letter within 20 days from the effective date of this order.  The advice letter should clearly demonstrate whether or not carbon monoxide testing activities (under CAS or whatever other program name these activities fall under) are being funded in whole or in part with LIEE funds.  If any such activities are being funded by LIEE program funds, a revised PY2000 budget removing those costs 

from program expenditure levels should be submitted with the advice letter.  SDG&E and SoCal should recommend a reallocation of those costs to other LIEE budget categories, subject to our approval by resolution.

18. Licensing Issues

Issues regarding the licensing of LIEE contractors were raised in this proceeding, in two respects.  First, the status of SESCO’s contractor’s license at the time it submitted a bid under PG&E’s PY1998 RFP and commenced work under contract to PG&E was scrutinized during cross-examination and briefing.  Second, parties argued over the issue of whether bidders should be fully licensed prior to submitting a bid for PY2000.

Southern California Agencies and other parties argue that SESCO was not properly licensed (i.e., did not possess a class “B” contractor’s license) prior to submitting a bid, and therefore won the bid  and operated the program illegally.  PG&E and Contractors’ Coalition refute these contentions.  

The RFPs submitted by SoCal, SDG&E, and SCE include the requirement that all bidders have all necessary state and local California contractor’s licenses prior to submitting a bid.  These utilities contend that this requirement is consistent with the newly enacted AB 1393 and with state contracting laws.  Moreover, they argue that program implementation would be delayed by permitting unlicensed contractors to bid.  Southern California Agencies and RHA support this position.   

Contractors’ Coalition argues that contractors with the appropriate state license should be allowed to obtain licenses of local jurisdictions where work is to be done after winning the bid.  In Contractors’ Coalition’s view, it is not always possible to obtain the local licenses prior to bidding, especially if the contractor is to commence work in new localities.

PG&E has not imposed a licensing requirement prior to bidding for the LIEE program in the past, and proposed a similar practice for PY2000.  During the course of the proceeding, however, PG&E revised its position and now recommends adding an explicit requirement that all bidders possess a class “B” contractor’s license prior to submitting a bid.  (See PG&E’s Supplemental Opening Brief, p. 2.)

The issue of whether SESCO bid for, obtained and operated the LIEE program under applicable law is squarely and appropriately before the CSLB and the Attorney General’s Office.  This Commission does not have jurisdiction over contractor licensing issues, and will not address them in this proceeding.  

Our priority is to ensure that the LIEE programs go forward uninterrupted, irrespective of what actions may result from the CSLB and Attorney General’s investigation.  PG&E has been directed to report on its efforts to ensure the uninterrupted delivery of LIEE services to low-income customers, as the licensing investigation proceeds.

The purpose of this proceeding is to establish guidelines for LIEE program outsourcing on a prospective basis.  For that purpose, we agree with Southern California Agencies and others that all bidders (and LIEE utility contractors in general) should be in good standing with the CSLB, consistent with the provisions of Pub. Util. Code § 327(b)(5).   

We direct the utilities to submit reports that demonstrate the good standing of all of their current LIEE contractors and subcontractors with CSLB licensing requirements at the time the contractor or subcontractor:  

(1) submitted a bid (if applicable) to win the initial or current contract with the utility or prime contractor, or 

(2) commenced work under a negotiated contract that was not subject to competitive bidding. 

The utility’s report should clearly describe what those licensing requirements are and certify that they have been met by including copies of licenses or other documentation.  The reports will be due no later than 120 days from the effective date of this decision should be filed at the Commission’s Docket Office in R.98-07-037.  Copies of the reports should be served on the state service list and appearances in R.98-07-037 (or any successor proceeding) and in this proceeding.

19. Program Evaluation and Monitoring for Future Program Planning Cycles

It became apparent during the course of this proceeding that this Commission, utility administrators, interested parties and the general public lack critical information, on a consistent basis across utilities, with which to effectively monitor and evaluate the effectiveness of LIEE programs.  This issue was not the specific subject of this proceeding, but it will not go unattended.  

With regard to cost considerations, we need data on bill savings and expenditures for LIEE programs on an overall program and per unit basis, for each utility.  This information needs to be presented on a standardized basis across utilities, consistent  with the methodologies used to evaluate energy efficiency costs and savings in our Annual Earnings Assessment Proceeding.  We direct the utilities to jointly develop this standardized methodology with input from interested parties and the LIAB.  The utilities should coordinate with Energy Division on all aspects of methodology design and implementation.  

The joint report should be filed no later than February 1, 2001, so that it can be considered during the PY2002 program planning process.  The report should present the proposed methodology and explain how it is consistent with cost-effectiveness methods and calculations utilized in the AEAP.  In this report, the utilities should apply the proposed methodology to calculate bill savings and expenditures for their PY1997, PY1998, and PY1999 LIEE programs, or explain why a study of a particular program year would be duplicative of what has already been done in the AEAP.  In that event, the results of the AEAP should be presented.  All assumptions and workpapers should be presented.  To the extent that data has been compiled for PY2000 programs, the report should provide bill savings and expenditure calculations for that program year (or portion thereof) as well.  

The joint report should be filed and served on appearances and the state service list in this proceeding  and in R.98-07-037, or any successor proceeding.  Comments on the report are due 30 days thereafter. Responses to the comments will be due within 15 days. 

We also require additional information in order to determine the extent to which competitive bidding offers overall cost savings to nonparticipating customers.  First, we need estimates of the one-time administrative costs associated with the bidding process.  PG&E should prepare this information, based on its experience with competitive bidding, for evaluation during the PY2002 program planning cycle.  Other utilities may present information on this issue as well.  We continue to need this type of comparison cost information presented in Exh. 66, for all utilities.  PG&E, SDG&E, SoCal, and SCE should provide the information prepared by SDG&E and PG&E in Exhs. 35 and 36, which was used to compile comparison Exh. 66, so that we can duplicate this comparison across utilities for their PY1998, PY1999, and PY2000 program results.  This information should be provided by the utilities in their PY2002 LIEE program applications, together with all relevant workpapers.  

In addition, we need better information on the current costs of training LIEE contractors, in order to evaluate the relative cost-efficiency of keeping this function in-house, versus outsourcing.  After receiving public input and standardizing the methodology and reporting of training costs, the utilities should submit these costs as part of their applications for approval of PY2002 program plans.  In addition, as discussed in Section 9, PG&E and SoCal should include information that would allow us to compare their in-house costs of training with outsourcing that function.  

We also need to move forward with standardizing utility administrative costs and reporting requirements, since the manner in which these costs are compiled and reported may have an impact on comparative cost evaluations for LIEE programs.  These issues are being addressed in R.98-07-037, and we will closely monitor progress in that proceeding.

As discussed in this decision, we will revisit the role of the utilities in LIEE program implementation, as well as competitive bidding as an outsourcing approach, during the PY2002 program planning process.  Between now and then, we expect the utilities that do outsource via competitive bidding to solicit additional public input and coordinate with each other, with the objective of developing more consistency in their competitive bid practices for PY2002.

With regard to non-cost considerations, we discuss in this decision the need to improve approaches for measuring the performance of installation contractors.  First, there is clearly room for improvement in consistency across utilities in terms of inspection procedures, as evidenced by the information presented in Exh. 73.  The utilities have been directed by the Assigned Commissioner to undertake such standardization efforts as part of the ongoing standardization project in R.98-07-037.  Energy Division will coordinate this effort, in consultation with the Assigned Commissioner’s Office, so that recommendations on inspection procedures will be available for the PY2002 planning cycle, if not sooner.  

As we discuss in Section 10, the most glaring shortcoming with using a per-home pass rate as an indicator of relative performance quality, is that it does not indicate the level of savings per home that is being achieved by the contractor, or compare that achievement on a consistent basis across contractors.  In their PY2002 applications, the utilities should address this shortcoming, and propose alternatives that will improve the tracking and reporting of the performance their contractors.   

To this end, we also initiate pay-for-measured savings pilots in each utility’s service territory.  As discussed in Section 15, the utilities should file applications describing their proposed pilots no later than February 1, 2001.   Between now and then, the utilities should hold public workshops to discuss pilot design.  The utility applications should include a schedule for pilot program evaluation and the evaluation criteria to be used.  We expect the utilities to coordinate closely with each other and the Energy Division in developing the pilots so that the pilot designs and evaluation approaches are standardized.  At their option, the utilities may file a joint application rather than separate applications in submitting their proposals. 

In addition, we direct the utilities to report on the access of low-income customers to programs provided by community service providers, consistent with the intent of the Legislature.  (Pub. Util. Code § 385.1(a).)  The report should indicate the number of CBOs (and percentage of units treated by CBOs) participating in the program as contractors or subcontractors, relative to the number of non-WMDVBE and WMDVBE private contractors.  The report should describe the utility’s referral system between the CARE and LIHEAP program, and whether or not that utility has met the requirements to qualify for financial leveraging of federal funds.  In addition, the report should describe the systems in place to identify the needs of participants in low-income energy efficiency programs and direct them over to the CBOs and other low-income community agencies.  An initial report should be filed no later than October 1, 2000, with an update report by April 2001 in R.98-07-037 or any successor proceeding.  These reports should be filed on the appearances and state service list in this proceeding and in R.98-07-037.  Comments on the report are due 30 days thereafter, and replies are due within 15 days.     

In addition, pursuant to AB 1393, competitive bid criteria should recognize “the bidder’s general contractor’s license and evidence of good standing with the Contractors’ State License Board.”  (Pub. Util. Code § 327(b)(5).)  All LIEE contractors and subcontractors, whether or not their contracts resulted from a competitive bid, should be in good standing with the CSLB.  In Section 18, we direct the utilities to report information regarding the licensing status of their current contractors and subcontractors, so that we may monitor this non-cost consideration.  

Specifically, we direct the utilities to submit reports that demonstrate the good standing of all of their current LIEE contractors and subcontractors with CSLB licensing requirements at the time the contractor or subcontractor:  

(1) submitted a bid (if applicable) to win the initial or current contract with the utility or prime contractor, or 

(2) commenced work under a negotiated contract that was not subject to competitive bidding. 

The utility’s report should clearly describe what those licensing requirements are and certify that they have been met by including copies of 

licenses or other documentation.  The reports will be due no later than 120 days from the effective date of this decision should be filed at the Commission’s Docket Office in R. 98-07-037.  Copies of the reports should be served on the state service list and appearances in R.98-07-037 (or any successor proceeding) and in this proceeding.

Within 60 days of the effective date of this order, the utilities should file advice letters requesting a budget augmentation sufficient to cover the cost of the new studies and reports specified in this decision.  The budget augmentation request should include a breakout of the cost of each study or report.

We intend to use the cost and non-cost information described above to improve our oversight and evaluation of utility LIEE programs in the future.  Further direction on the scope and schedule for future LIEE program evaluations will be directed by the Assigned Commissioner in R.98-07-037 or any successor proceeding.     

20. Adopted PY2000 CARE and LIEE Budgets

Attachment 4 presents the utilities’ PY2000 budget proposals, which are unopposed.  These budgets are consistent with current authorized amounts, per the Assigned Commissioner’s scoping memo.  However, they also include LIAB’s proposed PY2000 budget levels for LIAB activities, which are currently being considered by the Commission in R.98-07-037.  In the meantime, LIAB has been authorized to expend funds at a monthly prorated amount of the levels authorized for 1999.  (See Assigned Commissioner’s ruling in R.98-07-037, dated December 13, 1999.)  Therefore, in adopting the utility’s proposed PY2000 budgets today, we leave the amounts contained in those budgets for LIAB activities as placeholders, subject to the outcome of our determinations in R.98‑07-037. 

In D.99-03-056, we stated:

“…we will authorize the continuation of programs and funding adopted for 1999 energy efficiency and low-income assistance activities through December 31, 2000, unless and until subsequent program and budget changes are approved by the Commission.  We delegate to the assigned Commissioner the task of considering options for future budget and program change proposals, and issuing a ruling setting forth procedures and schedules that accommodate the availability of resources to address these, as well as other, public purpose priorities.”  (D.99-03-056, mimeo., p. 20.)

Accordingly, the utility’s low-income assistance programs and funding adopted today will continue through December 31, 2001, unless and until subsequent program and budget changes are approved. 

21. Response to Comments on ALJ’s Proposed Decision

Pursuant to Pub. Util. Code § 311 and to our governing Rules of Practice and Procedure (California Code of Regulations, Title 20, Rules 77 to 77.5.), the proposed decision of ALJ Gottstein was issued before today’s decision.  California/Nevada Community Action Association, Contractors’ Coalition, Latino Issues Forum/Greenlining Institute, LIAB, ORA, PG&E, RHA, SDG&E/SoCal, SCE, and Southern California Agencies filed timely comments to the proposed decision.  Contractors’ Coalition, ORA, Northern California Associations, PG&E, SoCal/SDG&E, SCE, RHA, and SESCO also filed timely reply comments. 

We have carefully considered the comments on the issues addressed in today’s decision.  We have made certain clarifications and corrections, but do not make any significant substantive changes to the ALJ’s proposed decision.

Findings of Fact

1. PG&E’s request to move from a once-a-year CARE re-verification period for sub-metered tenants to a process that would allow for re-verification throughout the year would (1) allow for more consistent and less confusing year-round effort and (2) reduce chances for inaccurate billing for master-metered accounts.

2. SCE’s request to revise the policy of limiting evaporative coolers to homeowners only would afford renters benefits from one of the few efficient alternatives to refrigerated air conditioning in 2000.

3. The vast majority of LIEE program implementation activities in PY2000 will be outsourced to other market entities.

4. Outsourcing the prime contractor function does not produce clear efficiency benefits, based on the record in this proceeding. 

5. Differences in the manner in which administrative costs are accounted for and reported under the utilities’ LIEE programs make it difficult to draw conclusions about the efficiency of alternative outsourcing approaches.

6. Quality control is not necessarily compromised if inspections are outsourced, rather than conducted in-house.  However, authorizing or requiring the utilities to outsource both the prime contractor function and inspections could severely undermine the utility’s ability to maintain quality control over the LIEE program.

7. Both approaches to the training function, i.e., outsourcing the function or training LIEE contractors at utility facilities by utility personnel, can provide effective, quality training.  We have no information, however, on the relative cost efficiency of these two approaches.

8. Cost comparisons presented in this proceeding were limited in scope and comprehensiveness.

9. The average unit price for 1995 under SoCal’s LIEE program was 17% lower than for 1994.  SoCal’s LIEE bid pilot gave SoCal price information for negotiating 1996 and 1997 contracts, and the 1996 and 1997 overall average unit cost remained 8% and 7% lower than 1994.

10. Allowing open bidding for PG&E’s PY1998 Energy Partners Program reduced the average price per measure 11.7% between 1997 and 1998, even before accounting for inflation.  

11. The record does not supply the cost to PG&E of administering the PY1998 bid, with which to compare the resulting reduction in average per measure costs.

12. If measures installed in the SDG&E program in 1997 had been priced at the prices that PG&E paid SESCO for the same measures in 1998, the cost of the SDG&E program would have been 15.89% less.  That savings would have enabled the program to treat an additional 548 homes with the same mix of measures installed.

13. For the purpose of comparing the impact of competitive bidding on potential bill savings and program expenditures, the figures presented in Exh. 76 are essentially useless, because:

· Late-filed Exh. 76 presents estimates of 1997-1999 bill savings under PG&E’s LIEE programs based upon the lifecycle savings on the number and mix of measures installed in homes in 1995, rather than the actual mix of measures.

· The figures presented in Exh. 76 do not appear consistent with the assumptions and methodologies approved for measuring program costs and benefits in the Annual Earnings Assessment Proceeding.

The exhibits presented in this proceeding show that per-home inspection pass rates in PG&E’s program are consistently lower than those in SoCal’s and SDG&E’s programs.  They also show that per-home inspection pass rates in 

14. PG&E’s program dropped significantly between 1997 and 1998.  However, the record also indicates the following: 

· The same contractors and administrators doing the same work at the same time in different service territories had lower pass rates in PG&E’s program than SoCal’s and SDG&E’s programs, comparable to the overall differences in pass rates.

· There were major swings in pass rates for the same PG&E subcontractors between 1997 and 1998, with the preponderance of the shift in the downward direction.  

· PG&E lists many items as per home “fails” that are not so listed by one or more of the other utilities:

a. PG&E automatically fails a house if a feasible measure is not installed, while SoCal and SCE allow the contractor to correct it without counting it as a fail.  An estimated 25.4% of PG&E fails are due to this factor and it is a contributing factor in 45.2% of all fails.

b. SoCal/Edison allow contractors to correct door weatherstripping if it is out of adjustment or light shows around the sides or top.  PG&E has failed this in 60% of the instances and provided a correction opportunity in the other 40%.

c. There are several categories for which other utilities either allow the contractor to correct or have the inspectors themselves correct without issuing a “fail,” while PG&E provides an automatic fail in the same situation.  This includes, for example, minor caulking, weatherstripping, and gasket mistakes.

d. SDG&E tries to inspect all units and, prior to January 1, 1999, if any is missed, it is counted as a “pass,” while all other utilities ignore missed units in the pass rate calculations.

SDG&E’s pass rate covers only “weatherization” measures and not compact florescent lights, porch lights, 

e. or refrigerators, which PG&E inspects and counts in its pass rates.

15. There is no factual support to SDG&E/SoCal’s argument that the pass rates presented in the exhibits in this proceeding are unrepresentative of pass rates that would have been obtained if every home were inspected. 

16. SDG&E/SoCal’s method of extrapolating PG&E’s pass rate statistics is based on unsupported assumptions and leads to nonsensical numerical results. 

17. SDG&E/SoCal’s March 16, 2000, comments were beyond the scope of the assigned ALJ’s March 9, 2000, ruling.

18. Per-home pass rates do not provide information about the nature of the problem in the installation of measures or minor home repairs, and its impact on home energy savings.   

19. Neither per-home or per-measure pass rates indicate to what extent the expected savings per home (based on the type and number of measures being installed correctly) is being achieved by the contractor. 

20. SESCO began work as an installation subcontractor under PG&E’s program at the end of September 1998, and for the last three months of that year had an overall average per-home pass rate of 66.2%.  SESCO, in cooperation with PG&E, took steps during 1999 to increase this per-home pass rate and was successful in making improvements.

21. A number of installation subcontractors working under PG&E’s program prior to the PY1998 competitive bid experienced per-home pass rates that were comparable or lower than SESCO’s work.

22. PG&E’s per-measure pass rates average above 95% both before and after the 1998 competitive bid.

Hazard fails being counted under PG&E’s program are not being inspected for or reported as hazard fails under the other utilities’ programs.  In 

23. particular, beginning in 1998, PG&E includes as hazard fails infiltration measures that are installed prior to a CAS test, installed after a dwelling fails a CAS test or if a CAS inspection is not performed.  

24. Hazard fails on a per-home basis under PG&E’s program were 0.4% of homes inspected in 1997, before PG&E CAS testing requirement began, 1.1% from April through December 1998 when SESCO took over and CAS testing was introduced, and 1.7% in 1999.  On a per-measure basis, hazard fails were maintained well below 1% throughout the 1997-1999 period, except during the 1997 roll-over period under RHA’s program management, when they increased to approximately 2%.

25. For any hazard fail, PG&E, SDG&E, and SCE (all electric) contractors must either reinstall or correct any measures that failed because of a hazardous condition within 24 hours of being notified by the inspector.  SoCal inspectors will mitigate hazardous conditions and require the contractor to make permanent corrections within three days.   

26. In addition to doing weatherization work, CBOs can also offer job training and access other social services to meet the needs of low-income families.  Some CBOs also have access to federal funding for low-income weatherization services (LIHEAP) that is administered by the state.  One way to provide access to community-based programs is to directly involve CBOs in the LIEE programs as weatherization contractors.  Another way that program participants can have access to the services provided by CBOs is through a referral system, where either program participants are directed to the local CBO, or that CBO is notified that a utility customer could benefit from other services and programs.

27. Since 1995, PG&E’s LIEE program has experienced a precipitous drop in direct CBO participation, and as of the end of 1999 has the lowest level of CBO participation among the utilities.  The trend of declining CBO participation began well before SESCO assumed the role of PG&E’s prime contractor under the PY1998 competitive bid, and can be attributable to factors other than competitive bidding.

28. None of the utilities currently have referral systems that would identify the needs of participants of LIEE programs and direct them over to CBOs and other low-income agencies.  Nor do the utilities generate information about the degree to which their contractors have worked with CBOs to leverage non-utility weatherization program funding. 

29. Only PG&E satisfies the prerequisites that enables CSD to financially leverage federal funds and increase the total amount of federal dollars for California’s LIHEAP program.  In particular, only PG&E has an established written and verbal referral system between the CARE and LIHEAP programs.  

30. Standardization in LIEE program delivery will ensure that all low-income customers are offered a consistent set of services across the state and that all contractors participating in the delivery of those services are working under consistent rules and expectations. 

31. The utilities have not sought to develop consistency in RFP language or contract terms for competitively bid outsourcing.

32. Establishing quotas or set-asides for CBOs or other nonprofit organizations in LIEE competitive-bid RFPs presumes that those types of organizations have a clear superiority in meeting non-cost and cost criteria established for the bid. 

33. There are no appreciable differences between participating CBOs and participating private contractors with respect to indicators of quality, comprehensiveness, customer satisfaction, or inspection pass rates. 

34. To meet PG&E’s 30% CBO participation minimum, PG&E would need to take work away from WMDVBE-certified contractors.

35. The language of PG&E’s RFP presents the 30% participation minimum as more than a goal; it could be interpreted as a mandatory provision that can bring penalties upon the contractor for breach of contract.

36. SCE and SoCal’s RFP restricts the pool of bidders for their energy education workshops to CBOs or other nonprofit organizations.

37. A requirement that bidders demonstrate a minimum number of years providing weatherization services to low-income communities in southern California would unduly limit the pool of potential bidders to those contractors currently (or in recent past) participating in the southern California LIEE programs.  Similarly, excluding from consideration the bidder’s  experience in providing energy efficiency services in other geographic regions, or to non-low income program participants, would unreasonably limit the pool of potential bidders. 

38. Considering non-cost issues in the bid evaluation process, such as the ability to provide services in a multitude of languages or demonstrate knowledge about the local low-income community and local codes and ordinances, is entirely consistent with the intent of AB 1393 and the Commission’s goals for the LIEE program.

39. Utilities have been afforded the flexibility to develop their bid evaluation criteria for LIEE programs and contract terms with winning bidders in the past, and there is no evidence in this proceeding to support a change in policy at this time.

40. Presenting scoring and weighting information to bidders prior to receiving bids could better enable bidders to put together a responsive bid package, but could also encourage manipulation of the evaluation process by bidders.

41. LIEE contractors are currently paid based on the number and type of measures installed in each home, as verified by inspections.  An approach that pays contractors based on measured savings in the home is an alternative that directly links payment with performance, and is worth exploring. 

42. PG&E has long-standing policies with regard to the release of customer information to contractors, which have been approved by the Commission, and are consistent with current Commission policies with regard to energy efficiency programs.  Releasing CARE and eligible customer lists to LIEE contractors is also consistent with our goal of improving coordination between the programs.

43. Based on PG&E’s experience to date, releasing CARE lists to LIEE contractors does not reduce efforts by contractors to reach eligible customers or result in improper use of that information by contractors.  PG&E has demonstrated that appropriate safeguards can be put in place to protect customer confidentiality.     

44. Funding carbon monoxide testing with LIEE funds is inconsistent with the policies adopted in Res. E-3515 and D.98-06-063.

45. The issue of whether SESCO bid for, obtained and operated the LIEE program under applicable law is before the Contractors State License Board and the Attorney General’s Office.

46. The Commission is currently considering LIAB’s proposed PY2000 budget in R.98-07-037.

Conclusions of Law

1. Without evidence that outsourcing the prime contractor function increases program efficiencies, it is unreasonable to impose the PG&E/SDG&E model on the other utilities at this time. 

2. It is reasonable for a utility to retain inspection functions for the LIEE program in-house if it is outsourcing the prime contractor function.  

3. Utilities should outsource inspections if they do not outsource the prime contractor function, with the following exceptions.  SoCal may continue its practice of retaining in-house both the prime contractor function and inspections of furnace repairs/replacements at this time.  However, this issue should be revisited during the PY2002 program planning cycle, as discussed in this decision.  In addition, we do not expect PG&E to outsource inspection functions during the interim period (e.g., six months) when LIEE administration is temporarily handled in-house.  However, should PG&E elect to retain the prime contractor role in-house, and not outsource that function, PG&E should outsource inspections on an expedited basis.

4. As discussed in this decision, the utility’s role in training should be revisited during the PY2002 planning cycle with information on the utilities’ training costs and requirements.

5. LIEE program costs, including costs per-measure or -home, should be made available to parties in any future Commission proceeding where the cost-efficiency of these programs is being litigated, subject to Commission-approved confidentiality agreements.  The Commission, its staff, or LIEE program consultants to the Commission (subject to confidentiality agreements) may obtain this information upon request at any time.  This cost information should be presented in a format that allows the Commission and other parties to compare costs in a normalized fashion, e.g., normalized over the types and number or frequency of the measures installed in each home. 

6. Based on the experience with competitive bidding for LIEE programs to date, it is reasonable to conclude that bidding can reduce unit costs appreciably, resulting in more homes being weatherized under the program.  However, there is currently no data with which to compare these reductions in unit costs with the utility’s cost of administering each bidding process.  Nor do we have comparable data on savings-per-measure installed that would translate these unit cost reductions into measurable bill savings to the low-income customer, or to compare the bill savings per dollar of expenditure across utilities.  Therefore, our ability to reach conclusions regarding the cost-efficiency of LIEE programs in general, or regarding competitive bidding specifically, is severely limited.  

7. Consistent data on LIEE program bill savings, expenditures and cost-effectiveness calculations should be readily available to program evaluators, program implementors, and the general public.   

8. PG&E’s per-home inspection pass rates do not necessarily reflect a lower quality program or indicate that bidding in general reduces the quality of work.  As discussed in this decision, per-home pass rates are not a reasonable indicator of relative performance quality because (1) they have been compiled based on differences in the definition of “fails” and inspection procedures and (2) they do not indicate the impact of a “fail” on energy savings in the home.  

9. SESCO’s pass rate performance as an installation subcontractor is not an indicator of competitive bidding per say, or limited to PG&E’s recent bid experience.  SESCO and PG&E recognized a problem with SESCO’s performance as an installation subcontractor early on and took steps that improved pass rates.

10. It is unreasonable to conclude from the record that bidding will lead to an unacceptable number of life-threatening situations for low-income customers.  Utilities should, however, achieve greater consistency in their inspection and response procedures to protect all LIEE program participants from potentially hazardous situations in the home.  

11. The plain meaning of Pub. Util. Code § 381.5 requires this Commission, in evaluating the effectiveness of LIEE programs, to examine the degree to which participants in LIEE programs have access to the programs and services that CBOs make available in their communities.  

12. The precipitous decline in CBO participation in PG&E’s program has adversely affected PG&E’s program with respect to the type of access intended by Pub. Util. Code § 381.5.  

13. The utilities should work with CSD to ensure that they meet the prerequisites for maximizing financial leveraging for low-income assistance programs, and report on their progress.

14. Based on the information available at this time, it is reasonable to continue to afford utilities the flexibility to choose how they will outsource LIEE program functions, i.e., via competitive bidding, contract renegotiations, or a combination of both, subject to the policy guidance in this decision.  This issue should be revisited during the PY2002 program planning cycle.  

15. Movement towards uniform, statewide LIEE program designs and implementation should proceed pursuant to D.99-03-056 and subsequent Assigned Commissioner’s rulings regarding the standardization project.  Utilities that outsource via competitive bidding should obtain additional public input and coordinate with each other, with the objective of developing consistency in their competitive bid practices for PY2002, including contract language. 

16. Competitive bidding for the outsourcing of LIEE programs should not establish quotas or set-asides for any particular type of organizational entity.  

17. The utilities should be permitted to establish goals for CBO participation, against which programs will be monitored over time, but no adverse consequences should accrue to the bidder if that goal is not achieved.  PG&E or any other utility who chooses to articulate a goal for CBO participation in the RFP should include language to clarify that the goal requires good faith efforts by the contractor, but is not a mandatory provision that can bring upon the contractor penalties for breach of contract.

18. The utilities should not include in their RFPs a requirement that bidders demonstrate a minimum number of years providing weatherization services to low-income communities in a specific geographic location, such as the utility’s service territory.  The utilities should consider in their bid evaluation process the bidder’s experience in providing energy efficiency services outside of the utility’s service territory, or to non-low income program participants.

19. In order to ensure that work is spread around among a number of subcontractors, it is reasonable for a utility to limit the number of homes assigned to any one subcontractor.

20. At this time, it is reasonable for utilities to retain flexibility in developing their cost and non-cost bid evaluation criteria for the LIEE program, and in determining the relative weights of these criteria, as long as they are consistent with the program goals articulated by this Commission and the Legislature.  Similarly, it is reasonable to continue the practice of allowing utilities flexibility in negotiating final contract terms with LIEE contractors.  Should we determine that the costs or non-cost performance of the programs are out of line with these goals, it may be appropriate to take a more hands-on approach to the competitive outsourcing process in the future.  As described in this decision, the cost and non-cost aspects of the LIEE programs should be monitored closely.

21. Utilities should provide the scoring and weighting applied to the LIEE bid evaluation to bidders, upon request, after the bid selection process has been completed.

22. Utilities should negotiate final contract terms with all LIEE contractors in good faith.  No contract provision or utility action should restrict a contractor from discussing in a public forum (e.g., workshop, hearing, LIAB meeting) any aspect of the LIEE program that is non-proprietary and non-confidential.  The utilities should clearly state in their RFPs that proposed changes to their sample contracts will not be considered in the bid evaluation process, up to the selection of a short-list of highest ranking bidders.

23. LIEE programs should be expected to achieve measurable bill savings to low-income customers.  To this end, paying LIEE contractors on the basis of savings achieved for low-income households may be an improvement over the current practice of paying contractors based solely on the number and type of measures installed in each home.  This approach should be explored on a pilot basis, as described in today’s decision.

24. Utilities should provide LIEE contractors with lists of eligible (including CARE) customers, subject to confidentiality agreements.  This information should be provided to the contractor, at cost, provided that:  (1) the contractor has documented its need for such records based on the specifics of its program implementation or marketing plan and (2) appropriate security arrangements have been made that will protect the confidentiality of these records.  The utilities shall negotiate with contractors the specific procedures for (1) releasing customer records (without prior customer consent), (2) contacting the customer with program information, and (3) ensuring confidentiality of customer-specific information.  Utility customer information received through this process may be used only for PGC-funded programs and purposes.  The use of utility customer information for purposes other than PGC-funded programs and purposes may result in penalties.  Including, but not limited to revocation of contractor’s or subcontractor’s ability to participate in PGC-funded efforts.

25. As described in this decision, SDG&E and SoCal should clarify whether or not carbon monoxide testing activities (under CAS or any other program name) are being funded in whole or in part with LIEE funds, and should remove these costs from the LIEE program budgets immediately. 

26. The Commission does not have jurisdiction over contractor licensing issues.

27. Consistent with the provisions of Pub. Util. Code § 327(b)(5), all bidders and LIEE contractors in general should be in good standing with the CSLB.  As discussed in this decision, the utilities should file a report that demonstrates compliance with California’s licensing requirements.

FINAL ORDER

IT IS ORDERED that:

1. Pacific Gas and Electric Company (PG&E), San Diego Gas & Electric Company (SDG&E), Southern California Edison Company (SCE) and Southern California Gas Company (SoCal), collectively referred to as “the utilities,” shall outsource their low-income energy efficiency (LIEE) program functions during Program Year (PY) 2000 and PY2001, and prepare for the PY2002 planning cycle as follows:

a. If PG&E, SDG&E, SCE or SoCal elects to outsource the prime contractor function, then inspections  should be retained in-house.  If the prime contractor function is performed in-house, inspections should be outsourced with the exceptions described below.

b. At this time, SoCal may continue its current practice of retaining in-house both the prime contractor function and furnace repair/replacement inspections.  This issue shall be revisited during the PY2002 program planning cycle.  Between now and then, SoCal is directed to explore with interested parties the feasibility of providing specialized training and outsourcing with third parties to provide these inspection services.  In addition, we do not expect PG&E to outsource inspection functions during the interim period (e.g., six months) when LIEE administration is temporarily handled in-house.  However, should PG&E elect to retain the prime contractor role in-house, and not outsource that function, PG&E should outsource inspections on an expedited basis.

c. The utilities may continue their current roles in providing LIEE training for PY2000 and PY2001.  However, this issue shall be revisited during the PY2002 program planning cycle.  

d. As discussed in this decision, the standardization project coordinated by the Commission’s Energy Division, in consultation with the Assigned Commissioner in Rulemaking (R.) 98-07-037, shall further standardize LIEE program policies and procedures for PY2001 and PY2002. 

e. In preparation for their PY2002 LIEE applications, PG&E and SoCal (on behalf of SoCal’s and SCE’s programs) shall document their in-house training costs and training requirements for the LIEE program.  This information shall be used as a benchmark for the utility’s presentation and review of proposals from other market entities that can also provide training to LIEE installation contractors, either at the utilities’ training facilities (i.e., renting them as needed) or in other facilities and locations.  In its PY2002 LIEE application, SDG&E shall submit to the Commission a breakdown of its current outsourced training costs for the LIEE program, and projected costs for PY2002.

f. As described in today’s decision, the utilities, in coordination with the Energy Division, shall jointly conduct public workshops to develop, explain, and obtain feedback on (1) their calculations of current training costs, and (2) how best to obtain comparison cost information from other market entities.  These costs are to be presented during the PY2002 program review on a standardized, consistent basis. 

g. As described in today’s decision, utilities that outsource via competitive bidding shall obtain additional public input and coordinate with each other and the Energy Division, with the objective of developing more consistency in their competitive bid practices for PY2002, including contract language.  As part of their PY2002 program applications, the utilities shall jointly file a report on these efforts.  

h. Utilities shall not establish quotas or set-asides for any particular type of organizational entity in their competitive outsourcing process.  PG&E or any other utility who chooses to articulate a goal for community-based organization (CBO) participation in a competitive bid shall include language to clarify that the goal requires  good faith 

efforts by the contractor, but is not a mandatory provision that can bring upon the contractor penalties for breach of contract.

i. Utilities shall not require that bidders demonstrate a minimum number of years providing weatherization services to low-income communities in a specific geographic location, such as the utility’s service territory.  In addition to other factors, the utilities shall consider in their bid evaluation process the bidder’s experience in providing energy efficiency services outside of the utility’s service territory, or to non-low income program participants.

j. Utilities shall establish bid evaluation criteria consistent with the goals of this Commission and the Legislature.  Utilities may reveal the relative scoring and weighting of those criteria to potential bidders prior to bid submission, at the utility’s discretion.  However, in any event, the utilities shall provide this information to bidders, upon written request, after the bid selection process has been completed.

k. Utilities shall negotiate final contract terms with all LIEE contractors in good faith.  No contract provision or utility action shall restrict a contractor from discussing in a public forum (e.g., workshop, hearing, the Low-Income Advisory Board (LIAB) meeting) any aspect of the LIEE program that is non-proprietary and non-confidential.  The utilities should clearly state in their RFPs that proposed changes to their sample contracts will not be considered in the bid evaluation process, up to the selection of a short-list of highest ranking bidders.

2. The utilities shall implement and evaluate a pay-for-measured savings pilot for their PY2002 LIEE programs, as described below:

a. The pilot size shall be limited to no more than 10% of the utility’s program in terms of the number of units treated.  

b. The pilot may be conducted in conjunction with a competitive bid or may be proposed in conjunction with a different outsourcing approach.  As one approach to the pilot design, the utility may estimate the savings per home it expects to achieve under the program, and allow contractors the opportunity to bid (or negotiate) a price for which they would get paid on the basis of savings achieved.  Other requirements may be added in the pilot design, as appropriate.

c. The utility and contractor shall agree on measurement protocols that are consistent with those we have already adopted in the Annual Earnings Assessment Proceeding (AEAP), or with modifications thereto that we approve for the purpose of this pilot.  Any proposals to modify the AEAP measurement protocols for this pilot shall be discussed in the public workshops described below prior to submission to the Commission.  Proposed modifications that have been discussed in the public workshops may be presented in the utility pilot program applications and parties’ responses to those applications.

3. The utilities shall file applications describing their proposed pay-for-measured savings pilots no later than February 1, 2001, and serve them on the appearances and state service list in this proceeding and R.98-07-037 or successor proceeding.  Between now and then, the utilities, in coordination with the Energy Division, shall jointly hold public workshops to discuss pilot design.  In particular, the utilities shall obtain input from those contractors and utilities in other states that have implemented a pay-for-measured savings approach.  The utility proposals shall include a schedule for pilot program evaluation, and the evaluation criteria to be used.  They shall also include the estimated cost of each pilot, including measurement and evaluation necessary to pay contractors.  In their applications, the utilities shall describe how the proposed pilot design considers the issues raised by LIAB in this proceeding.  The utilities shall coordinate closely with each other in developing the pilots, so that the pilot designs and evaluation approaches are standardized.  At their option, the utilities may file a joint application rather than separate applications in submitting their proposals. 

The utilities shall provide LIEE contractors with lists of eligible (including the California Alternate Rates for Energy (CARE)) customers, subject to confidentiality agreements.  This information shall be provided to the contractor, 

4. at cost, provided that:  (1) the contractor has documented its need for such records based on the specifics of its program implementation or marketing plan and (2) appropriate security arrangements have been made that will protect the confidentiality of these records.  The utilities shall negotiate with contractors the specific procedures for (1) releasing customer records (without prior customer consent), (2) contacting the customer with program information, and (3) ensuring confidentiality of customer-specific information.  Utility customer information received through this process may be used only for LIEE programs and purposes.  The use of utility customer information for purposes other than LIEE programs and purposes may result in penalties, including, but not limited to revocation of contractor’s or subcontractor’s ability to participate in LIEE programs.

5. Within 20 days from the effective date of this order, SDG&E and SoCal shall file an advice letter that clarifies whether or carbon monoxide testing activities (under a combustion appliance safety (CAS) program or another program name) are being funded in whole or in part with LIEE funds.  If any such activities are being funded by LIEE program funds, a revised PY2000 budget removing those costs from program expenditure levels shall be submitted with the Advice Letter.  SDG&E and SoCal shall recommend a reallocation of those costs to other LIEE budget categories, subject to our approval by Resolution.

6. PG&E, SCE, SDG&E and SoCal shall individually or jointly submit a report that demonstrates the good standing of all of their current LIEE contractors and subcontractors with California State Licensing Board’s licensing requirements at the time the contractor or subcontractor (1) submitted a bid (if applicable) to win the initial or current contract with the utility or prime contractor, or (2) commenced work under a negotiated contract that was not subject to competitive bidding. 

The utility’s report shall clearly describe what those licensing requirements are and certify that they have been met by including copies of licenses or other documentation.  The reports are due no later than 120 days from the effective date of this decision, and shall be filed at the Commission’s Docket Office in R.98-07-037.  Copies of the reports shall be served on the state service list and appearances in R.98-07-037 (or any successor proceeding) and in this proceeding.

7. With input from interested parties and the LIAB, the utilities shall jointly develop standardized methods for producing data on bill savings and expenditures for LIEE programs on an overall program and per unit basis, by utility.  The methods used to produce this information shall be consistent with the methodologies used to evaluate energy efficiency costs and savings in the AEAP.  The utilities shall coordinate with Energy Division on all aspects of methodology design and implementation.

The utilities shall file a joint report no later than February 1, 2001, presenting the proposed standardized methods and explain how the methods are consistent with cost-effectiveness methods and calculations utilized in the AEAP.  In this report, the utilities shall apply the proposed methods to calculate bill savings and expenditures for their PY1997, PY1998, and PY1999 LIEE programs, or explain why a study of a particular program year would be duplicative of what has already been done in the AEAP.  In that event, the results of the AEAP study shall be presented.  All assumptions and workpapers shall be presented.  To the extent that data has been compiled for PY2000 programs, the report shall provide bill savings and expenditure calculations for that PY (or portion thereof) as well.  

The joint report shall be filed and served on appearances and the state service list in this proceeding and in R.98-07-037, or any successor proceeding.  Comments on the report are due 30 days thereafter.  Responses to the comments will be due within 15 days. 

8. As part of the PY2002 program planning process, PG&E shall prepare estimates of the one-time administrative costs associated with the competitive bidding process, based on its experience.  Other utilities may present information on this issue as well in their PY2002 LIEE program applications.  In addition, PG&E, SDG&E, SoCal, and SCE shall provide the information prepared by SDG&E and PG&E in Exhibits (Exhs.) 35 and 36, which was used to compile comparison Exh. 66 in this proceeding, so that this comparison can be duplicated across utilities for their PY1998--PY2001 annual program results.  This information shall be provided by the utilities in their PY2002 LIEE program applications, together with all relevant workpapers. 

9. In their PY2002 applications, the utilities shall propose alternatives to the per-home pass rate as an indicator of relative performance quality, as discussed in this decision.

10. As discussed in this decision, the utilities shall report on the access of their low-income program participants to programs provided by community service providers, consistent with the intent of the Legislature.  (Pub. Util. Code § 385.1(a).)  The report shall indicate the  number of CBOs participating in the program as contractors or subcontractors, as well as the percentage of units treated by CBOs.  Comparable information on non-CBO participants shall be presented as well.  The report shall describe the utility’s referral system between the CARE and Low-Income Home Energy Assistance Program, and whether or not that utility has met the requirements for the state to qualify for financial leveraging of federal funds.  In addition, the report shall describe the systems in place to identify the needs of participants in low-income energy efficiency programs and direct them over to the CBOs and other low-income community agencies.  An initial report with this information shall be filed no later then October 1, 2000, with an update report due by April 1, 2001 in R.98-07-037 or any successor proceeding.  The report shall be served on the appearances and state service list in this proceeding and in R.98‑07-037.  Comments on the report are due 30 days thereafter, and replies are due within 15 days.

11. The utilities proposed PY2000 program plans and funding levels for low-income assistance programs, as presented in Attachment 4, are reasonable and shall be adopted.  However, the amounts contained in Attachment 4 for LIAB PY2000 activities are placeholders only, pending the Commission’s final determinations in R.98-07-037.  In addition, within 60 days from the effective date of this order, the utilities shall file advice letters requesting a budget augmentation sufficient to cover the cost of the new studies and reports specified in this decision.  The budget augmentation request shall include a breakout of the cost of each study or report.  The Advice Letter shall be served on all appearances and the State Service list in this proceeding.

12. Consistent with Decision 99-03-056, the programs and funding levels adopted today shall continue through December 31, 2001, unless and until subsequent program and budget changes are approved by the Commission.

This order is effective today.

Dated July 6, 2000, at San Francisco, California.

LORETTA M. LYNCH
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ATTACHMENT 2

Acronyms and Abbreviations

(Two Pages)

NAMES
ACRONYMS AND ABBREVIATIONS

Administrative Law Judge 
ALJ

Annual Earnings Assessment Proceeding 
AEAP

Assembly Bill 
AB

Bay Area Poverty Resource Council, Community Resource Project, Inc., Proteus, Inc., California/Nevada Community Action Association, and the Northern California Indian Development Council, Inc.
Northern California Associations

California Alternate Rates for Energy 
CARE

California Board For Energy Efficiency 
CBEE

California State Licensing Board 
CSLB

combustion appliance safety 
CAS

community-based organization 
CBO

Decision
D.

demand-side management 
DSM

Department of Community Services and Development 
CSD

direct assistance program 
DAP

East Los Angeles Community Union, Maravilla Foundation and the Association of Southern California Energy and Environmental Programs
Southern California Agencies

Exhibit 
Exh.

Independent Program Administrator 
Administrator

Investigation 
I.

Low-Income Advisory Board 
LIAB

low-income energy efficiency 
LIEE

Low-Income Home Energy Assistance Program 
LIHEAP

Megawatt 
MW

Office of Ratepayer Advocates 
ORA

Pacific Gas and Electric Company 
PG&E

petition to set aside submissions, suspend the current filing dates, and reopen the proceeding for the taking of further evidence 
Petition

NAMES
ACRONYMS AND ABBREVIATIONS

Program Year 
PY

public goods charge 
PGC

requests for proposal 
RFP

Resolution 
Res.

Richard Heath and Associates 
RHA

Rulemaking 
R.

San Diego Gas & Electric Company 
SDG&E

Senate Bill 
SB

SESCO Inc. 
SESCO

Southern California Edison Company 
SCE

Southern California Gas Company 
SoCal

Women, Minority, or Disabled Veteran Business Enterprises 
WMDVBE

(END OF ATTACHMENT 2)
�  Attachment 2 explains each acronym or other abbreviation that appears in this decision.  


�  The prime contractor secures the necessary contracts for program operations and delivery of services, and oversees the implementation of these services.  In PG&E’s case, the prime contractor also maintains a telephone center to answer customer questions, takes service requests and responds to complaints, tracks performance by service delivery subcontractors and overall program results, monitors customer satisfaction as well as maintains regional offices.  In addition, the prime contractor may train contractors, as in the case of SDG&E, or perform installations itself, as in the case of PG&E’s current prime contractor. 


�  SoCal and SCE have a partnered approach to LIEE.


�  Some of the utilities, such as PG&E and SDG&E, provided weatherization services to low-income customers prior to the passage of SB 845.


�  Resolution (Res.) E-3586, Ordering Paragraph 1 c), g), and k).  The set of required measures varies among utilities.


�  We use the terms “LIEE” and “DAP” interchangeably in this decision.


�  D.92-02-075, 43 CPUC2d 316, 355 (Rule 11).  See also D.97-08-057 for a copy of the final DSM rules. 


�  The DSM bid pilots were reviewed and approved in the following decisions:  PG&E’s Pilot Bid:  D.92-03-038 and D.92-09-072; Interruptible Bid Pilot: D.92-11-049 (modified by D.93-04-029), D.93-01-041; SDG&E/SoCal/SCE Pilots: D.92-09-080, D.93-02-041, D.93-12-043; Integrated Bid Pilot: D.93-06-040, D.93-10-040, D.94-06-046.


�  For the purpose of this decision, the term community-based organization, or “CBO” refers to community action agencies or other non-profit organizations (including local governments) that are organized to serve the needs of the low-income communities in which they are located or have jurisdiction.


�  D. 95-12-063, as modified by D.96-01-009, 64 CPUC2d, 1, 228.


�  D.97-02-014, 70 CPUC2d 774, 784. 


�  For a chronology of PG&E’s competitive bids and contracts, see PG&E’s Opening Brief, Attachment.


�  See Advice Letter 2731, p. 2.


�  For a summary of these obstacles, see D.99-03-056, mimeo., pp. 3-7.


�  D.99-03-056, mimeo., p. 16.


�  Ibid.


�  D.99-03-056, mimeo.  Conclusion of Law 4.


�  D.99-03-056, mimeo.  Ordering Paragraph 9.


�  Assigned Commissioner’s Ruling Regarding Program Year 2000/2001 Planning, March 26, 1999, R.98-07-037, p. 6.


�  Ibid.


�  See Exh. 2, Attachment 5.


�  See Exh. 40, pp. 8-9, Attachment C.


�  See Exh. 8, p. 2, Appendix A.


�  Northern California Associations filed an opening brief, but not a reply brief.


�  Another difference is that SDG&E performs minor furnace repairs in renter occupied low-income units, whereas PG&E’s program has no provision for repairing or replacing faulty furnaces if the customer is not the homeowner. 


�  D.97-02-014, 70 CPUC2d 774, 805.


�  As indicated in Attachment 3, this language was not modified by AB 1393.


�  D.97-08-057 in R.91-08-002/I.91-08-003.  See also D.94-10-059, 57 CPUC2d, 65.


�  Ibid., p. 67.


�  D.93-12-043, 52 CPUC2d 471, 525-526,Ordering Paragraph 11; Resolution G-3134, July 20, 1994.


�  The exact statutory language is:  “It is the intent of the Legislature to protect and strengthen the current network of community service providers by doing the following: . . . .”


�  Senate Rules Committee, Third Reading, Senate Floor Analyses, 9/5/99, p. 3. (Emphasis added.)


�  See D.99-03-056, mimeo., pp. 11-13.


�  Not all of this outsourcing is currently conducted via a competitive bid, or is proposed to be bid out for PY2000, as discussed in this decision.  


�  PG&E does augment its own inspection staff from time to time by hiring private contractors.  (RT at 111.) 


�  The exception to this is SoCal’s plans to continue to use its employees for the inspection of furnace repair and replacement.


�  In its comments on the proposed decision, PG&E states that it is in the process of temporarily taking administration of its LIEE weatherization program in-house.  We do not expect PG&E to outsource inspection functions during this interim period (e.g., six months in transition).  However, should PG&E elect to retain the prime contractor role in-house, and not outsource that function, the requirement articulated above should be implemented on an expedited basis.


�  Contractors’ Coalition Protest, July 29, 1999, pp. 18-19, incorporated by reference into Exh. 14.


�  The task of quantifying the costs of providing LIEE training in-house should be relatively straightforward, since the utilities currently have to allocate their usage of the training centers and in-house training costs across different programs that use these facilities.  (RT at 113-114. 1179-1180.)  However, we would expect that any general administrative costs associated with providing in-house training would also need to be allocated to training in a manner that is consistent across utilities.


�  We address whether this outsourcing should be via a competitive bid, in Section 7.3 below.


�  Assigned Commissioner’s Ruling Clarifying Scoping Memo, dated September 16, 1999, p. 4.


�  August 20, 1999, Prehearing Conference Statement of LIAB.  


�  See Exh. 14, p. 75.    


�  Exh. 40, Attachment D.3.


�  As discussed in Section 2.3 above, RHA competitively bid to procure its weatherization subcontractors, whereas SESCO renegotiated contracts with existing subcontractors when it became the project management firm for PG&E in 1998.  If there is a lesson to be drawn from the records of pass rate changes from year to year at PG&E, it is that competitive bidding for subcontractors may produce a higher pass rate than negotiated subcontracts.  However, it is only the prime contractor, not ratepayers, that benefits financially from competitive bidding of the subcontractors.  (RT at 977-979.)


�  See:  Exh. 18 (p.7), Exh. 23, Exh. 53, Exh. 43 (p.7), and the Declaration of George Sanchez attached to RHA’s Opening Brief regarding the same administrators doing the same work in PG&E’s and SDG&E’s service territories, but receiving different pass rates.  See also RT at 903, 905, 906, and 910. 


�  Note:  SoCal has not identified the pass rates of an individual CBO, so it is not feasible to know which of them is San Luis Obispo EOC.  However, all of the scores are well above the 68% pass rate given by PG&E's inspectors.


�  As Contractors’ Coalition points out, even this calculation is mathematically flawed because SDG&E/SoCal have failed to weight the averages by the number of jobs completed and inspections conducted during the periods listed in the table.  For example, PG&E’s simple averaging of three numbers fails to account for the fact that the 1999 line in the table represents half of a year and a different number of inspections.   


�  For simplicity, assume the total number of homes treated is 10,000.  PG&E inspected 42.75% of the total (4275) jobs and found 20.47% to be fails.  That means PG&E found 875 fails out of the 4275 jobs inspected.  If the true fail rate were 47.88%, as SDG&E/SoCal claim, then the true number of fails must have been 4788 out of the 10,000 homes treated.  The number of jobs not inspected by PG&E was 5725 (10,000 – 4275 = 5725).  Thus, among those 5725 jobs must have been 3913 fails (4788-875 = 3913).  This means that the failure rate for the uninspected homes must have been 68.35% (3913/5725 = 68.35%). 


�  SDG&E/SoCal misrepresent PG&E’s proposal as allowing payment for houses in which a failure has occurred.  (SDG&E/SoCal Reply Brief, pp. 31-32.)  There is nothing in PG&E’s proposal or the testimony that changes PG&E’s current procedure to forbid invoicing for measures installed until all measures in that residence pass the inspection process.


�  These percentages were calculated from Exh. 23 by taking the total number of hazard fails (private and CBO) and dividing by the total number of inspections (private and CBO), per period.


�  Exh. 58, same calculations as described in footnote above.


�  Under state statute, CBOs (e.g., community action agencies, local governments and certain non-profit organizations) are the only authorized agencies that can apply the federally supplied funds that the State of California oversees in its Low Income Energy Assistance Program.  The number is limited by county, and only a specific subset of CBOs are qualified to implement the program.  If the agency wants to or needs to subcontract out its work with a private organization, it can do so.  (RT at 235, 290; Exh. 13, p.4; Exh. 74, Budget Table 1.)


�  D.99-03-056, mimeo., p. 16; Conclusion of Law 4.


�  Exh. 33, Request For Proposal For Energy Partners Program 2000, Specific Conditions 1.3.5; 4.10 and 4.11.


�  Exh. 26, p. 4; Exh. 27, p. 4; Exh. 51, p. 8; Exh. 52, pp. 2-3; LIAB Report, p. 7; RHA Reply Brief, p. 11.


�  Exh. 17, pp. 8-9; Exh. 53; Exh. 56, Revised; Exh. 57. WMDVBE3 is the only private contractor.  The rest are CBOs, including two CBO-WMDVBE contractors.


�  D.93-12-043, 52 CPUC2d 471, 526.


�  Ordering Paragraph 3 of D.90-12-121 adopts one change to PG&E’s policy, namely, to require that information be released to law enforcement agencies only pursuant to legal process.  Otherwise, the Commission was satisfied with PG&E’s policy.


�  See Res. E-3515, p. 10, Finding 4 and Ordering Paragraph 1(e); D.98-06-063, mimeo., p. 2, pp. 6-8 and Ordering Paragraph 7.  


�  See Assigned Commissioner’s Ruling in R.98-07-037, dated March 8, 2000.
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