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	Charles Ha, Bodja Ha, Pham P. Ha,
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vs.

New Cingular Wireless PCS, LLC, fka AT&T Wireless Services, Inc (U3060C),



Defendant.


	(ECP)

Case 09-01-021

(Filed January 27, 2009)


Bodja Ha and Pham Ha, for all complainants.

Steve Bethel, Manager of Office of President, for defendant AT&T Mobility.

DECISION GRANTING PARTIAL RELIEF ON COMPLAINT

This matter was heard by Administrative Law Judge Victor D. Ryerson under the Commission’s Expedited Complaint Procedure Rules on April 13, 2009, in San Francisco.  The hearing concluded, and the matter was submitted, on that date.

Summary

Complainant Charles Ha (Charles) and his parents, Bodja Ha and Pham Ha, filed this complaint for a Commission order adjudicating a dispute with defendant AT&T Mobility that relates to wireless service Charles ordered from defendant in connection with his purchase of two cell phones at a retail store in July 2007.  A series of miscommunications about the features of the two‑year service contract occurred between the complainants and defendant after the complainants received their initial bills.  The complainants made numerous inquiries with various representatives of the defendant in an effort to have the charges on the bills explained, but they never received what they considered to be an adequate explanation of their bills. 

The accounts were in Charles’ name.  After paying the first bill, he made no further payments for a six-month period.  During the entire period after the service was activated, the complainants continued to use the service until AT&T Mobility terminated it for nonpayment in February 2008.  At the time the service was terminated, Charles owed defendant a total of $632.21 for service, including an early termination fee of $175.00 for each of the two cellular phone lines on the plan.  AT&T Mobility also claims that he should pay for the two cellular phones he received for signing up for the wireless services.

We conclude that Charles should not be excused from the obligation to pay for the reasonable amounts due for services received while his contract with defendant was in effect, but that he should be excused from the obligation to pay the early termination fees.  We lack jurisdiction to award damages for the cellular phones, and we dismiss that part of the complaint. 

Background

On July 20, 2007, Charles entered into a two-year contract with defendant for wireless accounts on behalf of his parents, Bodja Ha and Pham Ha, in connection with his intention to give them each a cell phone.  He made these arrangements with an AT&T Mobility representative at a Radio Shack retail store, and the phones were furnished at no charge as an incentive to sign up for service.  On the basis of the representative’s recommendation, Charles selected a plan that waived the activation fee on the second phone and consolidated the billing for both services.  He intended to purchase a “family plan” with shared minutes, but says that he sought to keep the billing for wireless service separate from that for other telecommunications services.  The plan included a 30-day rescission provision for “buyer’s remorse.”  AT&T Mobility assigned wireless telephone numbers with the suffixes 1674 and 1678 to the new wireless services, and placed them both under Account Number 436047331035.

Sometime during the first month of service Pham Ha lost her cell phone, and AT&T Mobility replaced it under the terms of the insurance coverage on the plan.  This required payment of a $50.00 deductible.

Charles received the first bill for the period from July 20 through August 17, 2007, and was concerned because the amount seemed quite high.  The billing for his parents’ residential landline and high-speed internet was included with their new wireless service charges, and the initial bill reflects high shared minute use.  Wireless services, advance month charges and prorated charges totaling $116.00 were included, as well as a $36.00 activation fee and the $50.00 insurance deductible for the lost phone on the 1678 account.  The total charges were $351.10 but with the $62.00 activation charge credit, the total amount due was $282.30.

Neither Charles nor his parents understood why the charges were so much higher than those to which they were accustomed for their landline, which had generally been in the $30 range each month.  Pham Ha inquired about this, and was eventually able to obtain an explanation from an AT&T Mobility representative.  She learned that certain charges included in the bill were for services called Media Basic Bundle and Data Connection, which she and her husband did not want, and which Charles denies ordering.  She also requested that the combined billing statement be separated into two separate bills, one for landline services, and the other for wireless services.  The AT&T Mobility representative made a slight adjustment to the initial bill, and after receiving payment of $279.63, the initial balance was cleared.

The next bill, encompassing August 17 through September 17, 2007, was for a total of $4,624.17, which included $4,533.00 in data transfer charges for the 1674 account.  Understandably, this caused the complainants considerable consternation and distress, and initiated another wave of inquiries and heated exchanges with various AT&T Mobility representatives.  The matter was eventually worked out, and complainants’ wireless plan was modified so that the monthly charges thereafter conformed to a level that a residential customer might reasonably expect for a shared service plan for two cell phones.  Nevertheless, the seeds of suspicion had been sewn, and the complainants claim that they never received a comprehensible explanation of their bills from AT&T Mobility.

The September 18 through October 17, 2007, bill credited the account in the amount of $4,624.17 to reverse the data transfer charges, and additionally adjusted the previous balance by $36.75, leaving a balance due of $42.81.  The complainants never paid this bill, nor any of the successive three bills in the respective amounts of $74.70; $84.04; and $80.75.  The cumulative past due balance shown on the bill for the January 18 through February 17, 2008 period was $282.30.  

Throughout this period Charles aggressively and persistently complained to AT&T Mobility at various organizational levels, as well as the Federal Communications Commission and the Consumer Protection & Safety Division of this Commission in an effort to review and correct any errors in the bills.  He says that he was not satisfied with the information he received through these efforts, and his relationship with AT&T Mobility reached an impasse.  He filed the present complaint in an effort to have us review the matter and resolve the billing questions.

 On February 24, 2008, AT&T Mobility disconnected the complainants’ wireless services for nonpayment.  Complainants and defendant agree that the total amount billed for services as of February 17, 2008, was $282.30.  We have examined the details of each bill, and found that these charges were billed in accordance with the terms of the plan as they are explained on the bills, and from AT&T Mobility’s testimony at the hearing.

The final bill reflects additional charges of $384.19, producing a cumulative total of $632.21 with the previous unpaid charges.  The charges on the final bill include a $175.00 early termination charge for each of the two cellular accounts.  In addition, AT&T Mobility claims that the complainants owe $283.90 for the cell phones, which are still in their possession.  AT&T Mobility has informed Charles that it is pursuing efforts to collect the unpaid sums on his account. 

Discussion

We understand the complainants’ confusion and frustration with trying to obtain an explanation of the service plan Charles ordered.  We also understand their difficulty in comprehending the intricacies of the plan and the billing components, because they are complicated.  For its part, AT&T Mobility attempted to rectify the situation and put the complainants’ service on an appropriate plan after the high initial billings were called to its attention.   

The complainants continued to use the services, and did not cancel the contract despite the problems they experienced.  Charles resorted to self-help by refusing to pay the bills following his initial complaints to AT&T Mobility, even though the complainants continued to use the service.  Disputes about the amount could be resolved at a later time, and it was improper for Charles to withhold payment altogether.  AT&T Mobility was justified in terminating the service for nonpayment after five months of unpaid bills accrued.

Considering that AT&T Mobility made various credits and adjustments to the account in response to Charles’ complaints, including the $4,624.17 in data transfer charges, we find that the amounts of the service charges on the final five bills conform to the plan Charles intended to select, and are reasonable.  The complainants should pay for the services they received until AT&T Mobility terminated service, and Charles should not be excused from paying the cumulative $282.30 balance due as of January 18, 2008 reflected on the final bill.  

In light of the difficulty that the complainants encountered in having their bills explained and adjusted, we conclude that it would not be equitable for AT&T Mobility to impose the early termination fee of $175.00 on each of the wireless accounts.  Perhaps if the complainants had received a complete and accurate explanation of the ramifications of the new wireless agreement, the dispute could have been avoided altogether.  

We have no jurisdiction to award damages in relation to the complainants’ retention of the two cell phones, and we make no order with regard to that issue.  To the extent that it is part of the complaint, that issue is dismissed.

Assignment of Proceeding

Rachelle B. Chong is the assigned Commissioner and Victor D. Ryerson is the assigned Administrative Law Judge in this proceeding.

ORDER

IT IS ORDERED that:

1. Complainants, Charles Ha, Bodja Ha and Pham Ha, are not excused from the obligation any or all of them may have by reason of the service agreement entered into between Charles Ha and New Cingular Wireless PCS, LLC, aka AT&T Mobility on July 20, 2007, to pay service charges in the amount of $282.30 for Account Number 436047331035, and to that extent the complaint herein is denied.  

2. Complainants shall not be liable for paying any termination fees in relation to AT&T Mobility Account Number 436047331035 for termination of service. 

3. Any issue raised in the complaint regarding any obligation to pay AT&T Mobility for two cellular phones furnished to complainants when Charles Ha entered into the service agreement is denied for lack of jurisdiction.

4. Case 09-01-021 is closed.

This order is effective today.

Dated June 18, 2009, at San Francisco, California.

MICHAEL R. PEEVEY

                       President

DIAN M. GRUENEICH

JOHN A. BOHN

RACHELLE B. CHONG

TIMOTHY ALAN SIMON


        Commissioners

�  AT&T Mobility is the current trade name for New Cingular Wireless PCS, LLC, a limited liability company formerly known as AT&T Wireless Services.  For the sake of clarity, we refer to the defendant as AT&T Mobility throughout this decision.





387707
- 1 -

- 1 -


