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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of Wickland Pipelines LLC (PLC27) for Authorization to Establish Market-Based Rates and Conditions of Service and for Approval of Exemptions under Section 818 and 851 or, alternatively, Authorization to Increase Membership Contributions and Debt Limits and to Encumber Utility Property.


	Application 10-04-027

(Filed April 23, 2010)


DECISION GRANTING APPLICATION

1.  Summary

We grant the application of Wickland Pipelines LLC (Wickland or Applicant) for authorization to establish market-based rates and conditions of service and for exemptions, pursuant to Sections 829 and 853, from requirements for authorization.

2.  Background

Wickland is a California limited liability company with a principal place of business in Sacramento, California.  It is a public utility pipeline corporation that currently owns and operates a common carrier jet fuel pipeline connecting the SFFP North Line, at a location in West Sacramento, California, to a fuel tank storage facility owned and operated by a consortium of airline companies operating at the Sacramento International Airport (SMF Pipeline).

In Decision (D.) 02-11-023 we authorized Wickland to provide fuel pipeline service at market-based tariff rates established through arms-length negotiations with its customers and to obtain initial capitalization for the construction of the SMF Pipeline.  In D.08-02-016, we approved Wickland’s current debt and equity structure in connection with the SMF Pipeline.

Wickland intends to construct, own and operate a common carrier jet fuel pipeline (SJC Pipeline) that will connect an existing tank storage facility in San Jose, California to an existing fuel tank storage facility owned and operated by SJC Fuel Company LLC, a Delaware limited liability company, on behalf of a group of airlines operating at San Jose International Airport.  The proposed pipeline is approximately two miles in length.

No protests have been received to the Application.

3.  Discussion

Pub. Util.  Code § 818 requires prior Commission approval before a public utility can issue stocks or bonds or equivalent instruments.
  Section 829 creates an exception to the prior approval requirement if the Commission finds that “the application thereof to such public utility…is not necessary in the public interest.”

Pub. Util.  Code § 851 requires prior Commission approval before a public utility can sell or encumber its property.
  Section 853(b) authorizes the Commission to exempt any public utility from the requirements of § 851 if the Commission “finds the application thereof with respect to the public utility…is not necessary in the public interest.”

We have granted exceptions under these provisions when we have concluded that the utility does not have captive customers, the financial risks of a proposed transaction will not be borne by the public and competition will serve to constrain its capital costs.
  In this case, Wickland’s owners will bear the entire risk of the proposed SJC Pipeline and Wickland will not have captive customers to finance the project.  Further, the SJC Pipeline is entering a market for fuel transportation that is presently served by tanker trucks delivering 100% of the fuel required by the operating airlines.  After the SJC Pipeline is built, Wickland’s transportation pricing will be constrained by the existence of an alternative fuel delivery system capable of supplanting all fuel deliveries via the SJC Pipeline.

Because of the existence of meaningful competition for the SJC Pipeline, Wickland requests authorization to charge market-based rates to be offered on a non-discriminatory basis to all shippers.  Wickland also proposes to publish a form of tariff schedule created by the Federal Energy Regulatory Commission (FERC) for use by interstate pipelines rather than the form required by our General Order (GO) 96-A, Section IX and, accordingly, seeks an exemption from the GO 96-A requirement.  Wickland’s stated reason for using the FERC form is that it is the form typically employed in the fuel pipeline industry.

Wickland also asks that we exempt it from the so-called “Competitive Bidding Rule” of Commission Resolution F-616 because that rule applies only to utilities with bond ratings of “A” or higher and to bond issuances of $20 million or more.  Wickland does not have a bond rating and does not propose to issue bonds to finance construction of the SJC Pipeline.

We conclude that:

(a) Application of §§ 818 and 851 to this project is not necessary in the public interest;

(b) Use of the FERC tariff form is appropriate; and

(c) This project should be exempt from the Competitive Bidding Rule.

3.1.  Rule 2.4. – Information Submitted in
Compliance with California Environmental
Quality Act (CEQA)

On April 20, 2010 the City Council of San Jose (City) passed Resolution No. 75344 adopting an Initial Study and Mitigated Negative Declaration in anticipation of entering into a franchise agreement with Applicant to authorize Applicant’s use of city streets in connection with the construction of the SJC Pipeline (Franchise Agreement).
  As the public agency with the greatest responsibility for supervising or approving the project as a whole, the City is the lead agency under CEQA § 21000 et seq.
  The Commission is listed as a “responsible agency” in the City’s Initial Study.

As recognized in the Initial Study, Wickland’s objectives for the SJC Pipeline include decreasing traffic congestion by eliminating tanker truck traffic to the airport; lowering jet fuel costs by delivering jet fuel more economically via pipeline; reducing air pollution and associated global warming; decreasing energy consumption; increasing safety on local streets and highways; and decreasing the risk of oil spill and environmental damage.  The Initial Study concluded that shipping jet fuel via the SJC Pipeline would eliminate 76 tanker truck trips per day
 and, if designed, constructed and operated according to all relevant regulations, the SJC Pipeline would reduce the current public health and safety hazards associated with delivery of jet fuel by tanker truck.
  Accordingly, we grant Wickland’s application.

4.  Categorization and Need for Hearing

In Resolution ALJ 176-3253, dated May 6, 2010, the Commission preliminarily categorized this application as ratesetting, and preliminarily determined that hearings were not necessary.  No protests have been received.  There is no apparent reason why the application should not be granted.  Given these developments, a public hearing is not necessary, and it is not necessary to disturb the preliminary determinations.

5.  Comments of Proposed Decision

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Section 311(g)(2) of the Pub. Util. Code and Rule 14(c)(2) of the Commission’s Rules of Practice and Procedure, the otherwise applicable 30-day period for public review and comment is waived.

6.  Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Karl J. Bemesderfer is the assigned Administrative Law Judge in this proceeding.

Findings of Fact

1. Wickland’s owners will bear the entire economic risk of constructing the SJC Pipeline.

2. Wickland will not have captive customers to finance construction of the SJC Pipeline.

3. The market for jet fuel transportation to the San Jose International Airport is competitive.

4. Construction of the SJC Pipeline will eliminate the need for 76 tanker truck trips a day to the San Jose International Airport.

5. Construction of the SJC Pipeline will reduce traffic congestion and increase safety on local streets and highways.

6. Construction of the SJC Pipeline will reduce the risk of spills and environmental damage.

Conclusions of Law

1. The Initial Study and Mitigated Negative Declaration adopted by the City should be adopted by this Commission.

2. The SJC Pipeline project should be exempted from the prior approval requirements of Pub. Util. Code § 818.

3. The SJC Pipeline project should be exempted from the prior approval requirements of Pub. Util. Code § 851.

4. The proposed Franchise Agreement between Wickland and the City should be exempt from the provisions of GO 96-A.

5. Wickland’s use of a FERC-form tariff schedule is appropriate.

6. Wickland may set market-based rates and terms of service offered on a non-discriminatory basis to all shippers on the SJC Pipeline.

7. The SJC Pipeline project is exempt from the Competitive Bidding Rule of Commission Resolution F-616.

8. Construction of the SJC Pipeline on the financial terms and conditions set out in the Application is in the public interest.

9. The Application should be approved.

ORDER

IT IS ORDERED that:

1. Wickland Pipelines LLC may construct the SJC Pipeline on the financial terms and conditions set out in the Application without additional Commission approval.

2. Wickland Pipelines LLC may charge market-based jet fuel transportation rates offered on a non-discriminatory basis to all shippers on the SJC Pipeline without additional Commission approval.

3. Wickland Pipelines LLC may publish its tariff rates for the SJC Pipeline in a FERC-form tariff.

4. The SJC Pipeline project is exempt from the otherwise-applicable provisions of General Order 96-A.

5. The SJC Pipeline project is exempt from the Competitive Bidding Rule of Commission Resolution F-616.

6. The contingent payment of $6722.50 made by Wickland Pipelines LLC pursuant to Public Utilities Code Section 1904(b) shall be returned.

7. Application 10-04-027 is closed.

This order is effective today.

Dated July 8, 2010, at San Francisco, California.

MICHAEL R. PEEVEY
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Commissioners

�  818. No public utility may issue stocks and stock certificates, or other evidence of interest or ownership, or bonds, notes or other evidences of indebtedness payable at periods of more than 12 months from the date thereof unless…it shall have first secured from the commission an order authorizing the issue, stating the amount thereof and the purposes to which the issue or the proceeds thereof are to be applied….


� 851. No public utility…shall lease, assign, mortgage, or otherwise dispose of or encumber the whole or any part of its…property useful in the performance of its duties to the public…without first having either secured an order from the commission authorizing it to do so….


�  See D.09-10-035 granting the application of Dill Ranch Storage, LLC for a Certificate of Public Convenience and Necessity for Construction and Operation of Natural Gas Storage Facilities and Related Matter.


�  The City completed the Initial Study (Revised) in July 2009 (Initial Study).  Applicant is not required to obtain from the Commission a certificate of public convenience and necessity to authorize the construction of its proposed fuel pipeline.  (See Pub. Util. Code § 1001; Pacific Pipeline Systems, Inc. D.96-04-056 (April 10, 1996).)  Accordingly, Applicant is not required by Rule 2.4 to include a Proponent’s Environmental Assessment with this application.  (See e.g., D.94-10-044.)


�  CEQA Guidelines, 14 C.C.R. § 15051(b).


�  Initial Study at 3-8.


�  Id. at 3-34 and 3-35.
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