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DECISION ON PACIFIC GAS AND ELECTRIC COMPANY’S 2008 LONG‑TERM REQUEST FOR OFFER RESULTS AND ADOPTING COST RECOVERY AND RATEMAKING MECHANISMS

1. Summary

This decision grants, in part, the application of Pacific Gas and Electric Company for approval of its 2008 Long-Term Request for Offer results and adopts a cost recovery and ratemaking mechanism related thereto.  In particular, we approve Pacific Gas and Electric Company’s Marsh Landing, Contra Costa 6 & 7, and Midway Sunset procurement agreements.  Additionally, at this time, we deny the Oakley Project.  We also approve a multi‑party settlement agreement that provides for recovery of the costs associated with the above procurement.

2. Background

2.1. Procedural Background

On September 30, 2009, Pacific Gas and Electric Company (PG&E) filed an application requesting approval of four agreements arising from its 2008 Long‑Term Request for Offers (LTRFO).  In particular, PG&E seeks approval of:  (1) a power purchase agreement (PPA) with Mirant Marsh Landing for the net output of the Marsh Landing Generating Station (Marsh Landing Project), a new natural gas-fired combustion turbine (CT) facility that is expected to produce 719 megawatts (MW) at peak July conditions beginning May 1, 2013; (2) a PPA with Mirant Delta LLC that would eventually require the closure of the Contra Costa units 6 and 7 (Contra Costa 6 & 7) which rely on once-through cooling technologies;
 (3) a purchase and sale agreement (PSA) with Contra Costa Generating Station LLC (Contra Costa LLC) for the Contra Costa Generating Station in Oakley, California (Oakley Project), a new natural gas-fired combined cycle facility that is expected to produce 586 MW of generation at July peak conditions beginning June 4, 2014;
 and (4) a PPA with Midway Sunset Cogeneration Company (Midway Sunset) for the partial output of an existing natural gas-fired cogeneration plant that will deliver 129 MW of Qualifying Facility (QF) generation under peak July conditions for five years beginning at Commission approval, and 61 MW under peak July conditions through September 30, 2016.

Resolution ALJ 176-3242 preliminarily determined that hearings were necessary.  A prehearing conference (PHC) was held on November 23, 2009, and an Assigned Commissioner’s Ruling and Scoping Memo (Scoping Memo) was issued on January 5, 2010.  Parties at the PHC requested the opportunity to revisit the question of whether hearings would be necessary after written testimony was served.

PG&E served written testimony concurrently with its application.  The testimony contains confidential information regarding prices, terms offered, and proposals.  Therefore, as allowed by Decision (D.) 06-06-066, PG&E filed confidential versions of the testimony under seal.  Although PG&E has disclosed summary information about the agreements, the terms offered and other significant conditions are confidential.

The intervenors served testimony on February 22, 2010, and parties served concurrent rebuttal testimony on March 10, 2010.
  Following these submissions, on March 24, 2010, the parties agreed that hearings would not be necessary.  The written testimony was admitted into the record pursuant to Rule 13.8 of the Commission’s Rules of Practice and Procedure (Rule).

Opening briefs were filed on April 14, 2010, by Californians for Renewable Energy, Inc. (CARE), California Unions for Reliable Energy (CURE)/The Coalition of California Utility Employees (CUE), Communities for a Better Environment (CBE), The Division of Ratepayer Advocates (DRA), Pacific Environment (PE), PG&E and The Utility Reform Network (TURN).  On 
April 22, 2010, concurrent reply briefs were filed by CARE, CURE/CUE, PE, PG&E, and TURN.

2.2. Regulatory Background

The Commission is required by Public Utilities Code Section 454.5 to adopt a long‑term procurement plan (LTPP) for each Investor-owned Utility (IOU).
  The Commission adopted PG&E’s current LTPP in D.07-12-052.  D.07‑12‑052 authorized PG&E to procure 800 to 1,200 MW
 of new capacity by 2015 and authorized PG&E to issue requests for offers (RFOs) so as to obtain and execute long-term PPAs for this new capacity.
  This number has since increased to 
928 - 1328 MW due to new projects being authorized and the cancellation of previously approved projects.  Specifically, Commission approval of the Mariposa project, pursuant to D.07-12-052, reduced the range by 184 MW while cancellations of previously approved projects increased the range by 312 MW, for a net increase of 128 MW.

Our conclusions in D.07-12-052 substantially relied on the 2007 demand forecast prepared by the California Energy Commission (CEC).
  However, 
D.07-12-052 was issued more than two years ago.  During those two years California and the United States as a whole experienced the worst economic downturn since the Great Depression, resulting in sharply reduced electric demands.  This drastically reduced electric demand is reflected in the CEC’s most recent energy demand forecast which shows that demand in PG&E’s service area dropped between 2006 and 2007, and is not anticipated to reach 2006 demand levels within the next five years.
  Several parties urge a reconsideration of D.07‑12‑052’s finding related to PG&E’s energy need on the basis of this reduced demand.

PG&E does not dispute that the CEC has reduced its forecast of PG&E’s need.  Rather, PG&E notes that the prior CEC demand forecast was only one of several factors considered in D.07-12-052 and asserts that “requiring constant updating to previously litigated need determinations is contrary to Commission policy.”

The latter assertion references D.06-11-048 wherein we stated: 

Our long term procurement proceedings are intended to monitor changes in forecasts.  In order to permit timely action in response to Commission determinations of need for new generation resources, it is crucial that we not be sidetracked by second-guessing recent determinations absent evidence of significant errors.  (D.06-11-048 at 10)

For 2009 and 2010 the CEC’s 2007 Integrated Energy Policy Report (IEPR) anticipated PG&E peak demands of 21,954 MW and 22,236 MW, respectively.  The CEC’s more recent estimates show peak demand to be 20,517 MW and 20,692 MW, for the same respective periods.
  Thus, for 2009 and 2010 demand is expected to be 6.5% and 6.9% less than previously forecast.  Based on the prior CEC forecast, this Commission adopted a range of 800 – 1200 MW for PG&E.  In that we adopted a 400 MW range in D.07-12-052, a 6.9% decrease could be made at any point but the extreme lower end of the adopted range.

Since forecast adjustments could be made within the adopted range, the February 1, 2010, Assigned Commissioner’s Ruling and Scoping Memo directed that, rather than revisit the several factors underlying our prior decision in an attempt to develop a new range of MW for PG&E, parties may use the revised CEC data and other new and/or relevant information to support their position about what the appropriate level of MW is for PG&E to procure, within the previously specified range.

2.2.1. Party’s Initial Positions

On October 30, 2009, CARE and PE each filed protests to PG&E’s application.  For its part, CARE takes issue with PG&E’s valuation of PSAs over the PPA offers; the flexibility, viability, and fit of the projects into PG&E’s greenhouse gas (GHG) reduction strategy; the price, limited flexibility, heat rate (relative to start time), and cumulative effects on the community of the Marsh Landing Project; and the inclusion of the PPA extension for Contra Costa 6 & 7 in the current application.
  PE argues that the application is at odds with D.07‑12‑052 both because it requests generation capacity beyond that which was approved and because PG&E has not shown retirement of the number of megawatts identified in D.07-12-052.
  PE goes on to point out that several sources, including PG&E, now predict that gas demand will decrease (or grow at a slower rate than predicted) in the foreseeable future.  Finally, PE argues that PG&E’s request related to Contra Costa 6 & 7 contravenes and seeks to reverse the assumptions and conclusions reached in D.07-12-052.

On November 4, 2009, CBE and Sierra Club California (Sierra) each filed a protest to PG&E’s application.  CBE asserts that the application seeks approval of projects that require review under the California Environmental Quality Act (CEQA), that the application fails to comply with provisions of PG&E’s 2008 LTRFO, and more generally, that not all the new facilities are needed.  Sierra asserts that not all the power plants are needed to meet in-state electrical demand, that PG&E’s proposal is inconsistent with California’s commitment to renewable energy, and that PG&E’s proposal violates its environmental leadership protocols.

On November 5, 2009, DRA, The California Municipal Utilities Association (CMUA), and TURN each filed a protest to PG&E’s application.  In addition to questioning the capital, operations, and maintenance costs for the proposed Oakley Project, DRA’s protest notes that in the time since the application was filed, PG&E has submitted two other applications for the procurement of new resources.  According to DRA, the total new resources requested will exceed the need for long-term procurement authorized for PG&E in D.07-12-052.  The CMUA protest neither challenges any aspect of the application nor objects to the relief sought.  Instead, CMUA seeks to provide “information that clarifies PG&E’s statements regarding its proposed non-bypassable charge.”  Specifically, CMUA notes that PG&E “requests that the Commission authorize PG&E to recover any stranded costs associated with the agreements consistent with Decision 04-12-048.”
  CMUA states that it was unsure whether this statement meant that PG&E would seek to recover stranded costs from municipal departing load (MDL) customers, and therefore propounded a data request asking PG&E to provide clarification on this point.  CMUA interprets PG&E’s response to its data request as suggesting that PG&E believes, consistent with D.08-09-012, except in limited circumstances, it is neither appropriate nor permissible to include any stranded costs associated with the projects at issue in this application in the non‑bypassable charges applicable to MDL.

TURN’s protest expresses guarded support for the selection by PG&E of the winning projects.  However, TURN notes that its support was premised on the findings of need reached in D.07-12-052.  To the extent that the newly enacted Section 365.1 of the California Public Utilities Code (which addresses the recovery of costs of generation resources that are obtained by an electrical corporation to meet system or local area reliability needs for the benefit of all customers in the utility’s service territory) is included within the scope of this proceeding, or where the more recent CEC forecast of expected peak demand is used to determine PG&E’s need (rather than the forecast relied upon in D.07‑12‑052), TURN believes that PG&E’s  true needs are now less than those adopted in the LTPP.

3. Discussion

3.1. Introduction

Consistent with the February 1, 2010, Assigned Commissioner’s Ruling and Scoping Memo, on March 15, 2010, the parties in the proceeding filed a proposed briefing outline that identified the issues raised in this proceeding and provided a common outline for their consideration.  The parties’ proposed briefing outline identified the following issues: 

· Was PG&E’s conduct of the 2008 LTRFO reasonable and consistent with Commission directives?

· Is PG&E seeking authorization of any other projects or contracts, in any other proceeding, pursuant to the authorization granted in D.07-12-052?

· How much of the 800 – 1,200 megawatts which D.07-12-052 authorized should PG&E be allowed to procure in this proceeding? What criteria should be used to determine when, if ever, it would be appropriate for PG&E to procure any remaining megawatts?

· Which of the PPAs and PSA proposed by PG&E are reasonable and in the best interest of PG&E’s customers and thus, should be approved by the Commission?

· Should PG&E be authorized to recover costs incurred pursuant to the PPAs in the Energy Revenue Recovery Account (ERRA) and to recover any stranded costs associated with the agreements?

· Should PG&E’s rate recovery and initial annual revenue requirement proposals for the Oakley Project, as modified by the Partial Settlement Agreement dated February 17, 2010, be approved?  

We address each of these issues below.

3.2. Is PG&E seeking authorization of any other projects or contracts, in any other proceeding, pursuant to the authorization granted in 
D.07-12-052?

PG&E asserts that it is not seeking authorization of any other projects or contracts in any other proceeding pursuant to the authorization granted in D.07‑12-052.  That said, PG&E acknowledges that in D.09-10-017 the Commission approved a Settlement Agreement that provided for 184 MW from the Mariposa Project that fulfilled a portion of the need identified in D.07-12-052.
  PG&E then explains that the GWF Tracy and Los Esteros Critical Energy Facility Upgrade projects proposed in Application (A.) 09-10-022 and A.09-10-034 are not intended to fill the need identified in D.07-12-052 but are instead being proposed on their own merits and as part of an effort to novate several existing California Department of Water Resource (DWR) contracts.

CARE, PE, TURN and DRA take issue with this contention.  CARE notes that “both the GWF Tracy and Los Esteros Critical Energy Facility Upgrades were submitted and evaluated in PG&E’s 2008 RFO.”
  DRA argues that 
D.07-12-052 provided the only legal authority that PG&E had to solicit new resources in 2008 and that this authority was based on Pub. Util. Code § 454.5 which sets forth the LTPP process.  DRA asserts that “PG&E could not have issued the LRTFO or solicited DWR for new generation resources, even as part of a novation, without separately obtaining Commission approval to do so prior to the solicitation.”
  TURN elaborates on DRA’s line of argument where it notes “D.08-11-056 made it clear that the policy favoring novation of the DWR contracts would have to be carried out in a manner consistent with the utilities LTPPs , and did not create some sort of exception to those approved plans.”

PE agrees that the Mariposa project and DWR novations, if approved, should count towards the capacity authorized in D.07-12-052 and identifies various other projects that it believes should also be counted.  In this regard, PE first notes that “PG&E has sought approval of new capacity from renewable energy contracts in other proceedings that are above the MW from new renewable energy contracts that was assumed in the LTPP.”
  In support of this contention, PE points out that in A.09-02-019, PG&E sought approval of a 
500 MW distributed Solar Photovoltaic Program.
  D.10-04-052 addressed that application and adopted a five-year solar photovoltaic program for PG&E to develop up to 500 MWs of solar photovoltaic facilities in the range of 1 to 
20 MWs in its service territory.  PE goes on to identify other solar projects that PG&E is developing or constructing that have a total capacity of approximately 3,600 MW, far more capacity than D.07-12-052 assumed.
  PG&E responds to PE’s assertion that it is developing excess MWs by pointing out that PE’s near 3,600 MW figure represents the nameplate capacity of the renewable generating unit rather than the resource adequacy value, which is significantly less because it is intermittent and does not have a high capacity factor.

PG&E also argues that the GWF Tracy and Los Esteros Critical Energy Facility Upgrade projects proposed in A.09-10-022 and A.09-10-034 are not being sought pursuant to the authorization granted in D.07-12-052, and that it “candidly acknowledged that the upgrade projects are above the authorized LRTFO Need Amount,” but states that it believes there are substantial and significant reasons why the Commission should approve the projects.
  Thus, where other parties have argued that the GWF Tracy and Los Esteros Critical Energy Facility Upgrade projects should be counted within the range of MW that PG&E has been authorized to procure, PG&E argues that it should be allowed to procure the latter MW in addition to the maximum amount of MW identified by D.07-12-052.  We address this issue here for the sake of consistency with the decision reached in A.09-10-022 and A.09-10-034.

DRA argues that D.07-12-052 provided the only legal authority that PG&E had to solicit new resources in 2008 and that this authority was based on Public Utilities Code Section 454.5 which sets forth the LTPP process.  DRA asserts that PG&E could not have issued the LTRFO or solicited DWR for new generation resources without separately obtaining Commission approval to do so.
  

PG&E disputes DRA’s claim that the LTPP is the only legal authority it had to solicit new resources.  PG&E argues that “the DWR Novation Decision did not preclude the utilities from including new generation resources in a novation transaction … .”
  Thus, PG&E appears to argue that the fact that the novation decisions do not preclude it from including generation resources somehow grants it authority to procure resources above the authorized LTRFO need amount.  Ultimately, PG&E offers no authority for the proposition that its removal of the GWF Tracy and Los Esteros Critical Energy Facility Upgrade projects from the LTRFO proceeding in which they were developed, and inclusion in the novation proceeding, somehow grants PG&E authority to procure additional resources beyond, or as PG&E phrases it, “outside” those allotted PG&E in D.07-12-052.  We therefore, reject this argument. 

PG&E further argues that “… parties are always free to propose to the Commission transactions that are beneficial for customers.”
  In its Reply Testimony in the consolidated proceeding considering A.09-10-022 and 
A.09-10-034, PG&E urged approval of these contracts so as to mitigate the risk of project delay or failure.
  However, as TURN notes, “this Commission has already considered and rejected in its LTPP policy decision the very same proposal that PG&E offers now.”

Ultimately, PG&E fails to identify any authority that allows it to procure MW in excess of those allotted in its LTPP.
  We agree with DRA that the LTPP was the appropriate legal authority that PG&E had to solicit new resources in 2008 and that this authority was based on Public Utilities Code Section 454.5 which sets forth the LTPP process.  As a general rule, to support decisional consistency and discourage the parsing of projects into different applications as a means to circumvent our rulings, to the extent that procurement is allowed outside of the proceeding to approve the agreements that are within the utility’s previously authorized procurement authority, any approved MW should be counted against the authorized procurement.  Consistent with this general rule, absent a specific exemption providing for a deviation from the previously authorized procurement authority, Commission approved projects that allow utilities to procure new generation during the time-frame covered by their LTPPs will count toward the authorization granted in the LTPP.

3.3. Was PG&E’s conduct of the 2008 LTRFO reasonable and consistent with Commission directives?

3.3.1. PG&E’s 2008 LTRFO Process

PG&E asserts that its RFO process complied with the procedural requirements of D.07-12-052.
  In support of this assertion PG&E provides a table and discussion of the Procurement Review Group (PRG) and/or Cost Allocation Mechanism (CAM) Group meetings and emails that it distributed related to the 2008 LTRFOs.
  PG&E also notes that an independent evaluator (IE) was actively involved in each phase of the RFO process, as dictated by Ordering Paragraph 9 of D.07-12-052, and includes the report of the IE as an appendix to its testimony.
  Finally, PG&E provides a lengthy discussion of its evaluation of the 2008 RFO responses.  PG&E divides its evaluation of the 2008 RFO responses into three phases.

Prior to reviewing the submitted projects, a team of subject matter experts, including experts from within PG&E, the independent evaluator, Energy Division, and members of the PRG, developed a list of criteria by which projects would be evaluated.
  The evaluation criteria included the following eight areas:

· Market Valuation – comparison of an offer’s costs, as reflected in its pricing and unit specific features, to its benefits from a market perspective.

· Portfolio Fit – a metric that differentiates offers by the flexibility and firmness of their energy delivery, energy delivery patterns, geographic location, and the qualification for local resources.

· Credit – a score based upon the participant’s credit worthiness and its willingness to post collateral.

· Participant Qualification – examination of the developer, contractor, and operations and maintenance experience associated with the project.

· Project Viability – focuses on project development (including environmental permitting), project construction, and financing to consider the likelihood of a project being permitted and developed, the feasibility of the proposed construction schedule and costs, and the adequacy of financing during construction and operation of the project.

· Technical Reliability – evaluates expected project construction (combustion turbines, internal combustion engines, heat recovery steam generators, heat sink), project performance (heat rate and capacity estimates, availability guarantees, unplanned outage factor guarantee, fixed and variable Operation and Maintenance (O&M), and start-up costs), and project operations (staff training, staffing requirements, maintenance support availability, permit limitations, service agreement terms, maintenance outage requirements, spare pats and labor agreements).

· Environmental Leadership – evaluates projects based on their ability to assist PG&E in meeting some of its specific goals, such as fostering development and deployment of clean and sustainable energy supply resources, or continuing to partner with and support PG&E’s customers and communities.

· Conformance with PG&E’s Non-Price Terms and Conditions – assessment of the extent to which an offer altered the allocation of benefits, burdens, and risks under the form PPA and PSA.

These criteria were given initial ranges within which the scores would fall.  Rather than being weighed equally, these eight criteria were given vastly different weights.  The final weights were determined based on the bids submitted using a predetermined methodology.
  The final weighted criteria were use to calculate a “G-score”
 which was initially used to rank the offers.

After the initial G-score rankings were established for the offers, PG&E, with input from the independent evaluator, PRG, and CAM group, considered “exceptional project-specific information” that allowed an offer to be given a reduced rank or even eliminated from consideration.
  After this re-ranking, certain projects were moved to a “shortlist.”
  PG&E does not provide a clear explanation why 15 projects with higher G-scores than the worse project on the shortlist were excluded from further consideration.

After the shortlist was developed, PG&E and the IE met with each participant whose offer was on the shortlist to review the offer and receive any updates to the project.  Based on these discussions, PG&E prioritized the shortlisted projects into high, middle, and low tiers for negotiations.  PG&E placed projects on these tiers based on consideration of a combination of each shortlisted offer’s market value, degree of compliance with the form PPA or PSA, project viability, seller concentration, geographic concentration, and expected timely completion of negotiations.

3.3.2. Consistency with D.07-12-052

In D.07-12-052 this Commission stated, “[a]n open, transparent and competitive procurement process is the king-pin to a successful hybrid market, and that theme, in tandem with environmental issues, guides our decision on the 2006 LTPPs.”
  Consistent with this statement, D.07-12-052 established specific substantive and procedural requirements for PG&E’s RFO process.

The record of the proceeding shows that PG&E involved the IE, and PRG in several aspects of the RFO as required by D.07-12-052.
  Though we generally feel the RFO functioned well, as with any new process, there were minor shortcomings.  There were instances were PG&E made decisions for which it provided little or no explanation or rationale.  For example, PG&E states that after the initial G-score rankings were established for the offers, “exceptional project-specific information” was considered that allowed an offer to be given a reduced rank or even eliminated from consideration.
  Though it gives an example of how exceptional project-specific information could be used, PG&E provides no information or guidance as to what, if any, “exceptional 
project-specific information” was actually considered and where.  PG&E’s lack of clarity can also be seen where projects were moved to the shortlist.
  Again, it is not immediately clear what the criterion was to get onto the shortlist.  In particular, PG&E’s explanation of why several projects with higher G-scores than the worst project on the shortlist were excluded from further consideration is unclear.  While we conclude that PG&E’s process was, for the most part, open and transparent and in most regards complied with D.07-12-052, we encourage PG&E to take concrete steps to improve its presentation of the process.  In particular, we encourage PG&E to continue working with the PRG and CAM groups, and to make the materials produced in these groups a part of the proceeding record in future RFOs.  Additionally, PG&E should provide greater details of when and how discretionary decisions where made, and how these decisions effected the scoring and selection processes.  

Though we find that PG&E reasonably conducted the RFO, the weights placed on certain criteria do not fully reflect this Commission’s stated priorities.  As noted by the IE, “the portfolio fit evaluation element might have too great a weighting in the development of an offer’s total evaluation score, particularly because the quantitative market valuation and transmission cost estimates capture key portfolio fit attributes.”
  In contrast, of the eight factors that PG&E weighted to compute its G-score, “environmental leadership” was given 1/25th the weight of PG&E’s highest weighted factor and the lowest overall weight of all the factors.  PG&E’s low weighting of environmental leadership may have been exacerbated by PG&E’s inclusion of a broad range of ill-defined activities under this heading (which can produce a uniform cluster of scores), and PG&E’s “after the fact” decision to reduce the weight of any scores that clustered together.  We therefore, conclude that PG&E’s criteria weighing was not balanced so as to best reflect the priorities we established in D.07-12-052.

In light of the conclusions above, we find that while PG&E properly solicited offers and generally acted in a manner consistent with our guidelines and expectations for the LTRFO process, PG&E could and should have provided greater transparency in the evaluation process and more accurately reflected the Commission’s stated priorities by giving greater weight to environmental factors and enhancing definitions related to environmental scoring.  These criticisms should be taken in the context of the RFO as a whole and while significant, particularly in regard to future RFO’s, do not change our determination that overall PG&E conducted a reasonable RFO and evaluation.

3.3.3. California Environmental Quality Act Issues

CBE argues that because PG&E failed to submit a Proponent’s Environmental Assessment (PEA) as required by CEQA as part of its 2008 LTRFO, its conduct was neither reasonable nor consistent with Commission directives.  In particular, according to CBE, “Commission Rule 2.4 mandates that PG&E include with its application either a PEA or an explanation of the exemptions it believes apply.”
  CBE further argues that PG&E’s contention that the approval sought is not a project for CEQA purposes wrongly attempts to expand one of the CEQA exemptions.
  PG&E responds that these arguments are unfounded.  As PG&E notes, two of the four contracts at issue are with the developers of proposed power plants who are subject to the jurisdiction of the CEC, while the other two proposed PPAs are not projects within the meaning of CEQA because the plants will continue to operate subject to existing permit limits, with no physical modifications proposed.

We agree with PG&E that CEQA Guidelines, the applicable case law, and our past practices make clear that review by the Commission of these proposed contracts, which will be (or have been) environmentally evaluated by the CEC and other agencies, does not trigger CEQA for this application.

3.3.4.
Consistency with D.09-10-017

On April 1, 2009, PG&E filed an application seeking an expedited order approving a PPA with Mariposa Energy, LLC.  D.09-10-017 adopted an all party settlement and approved the PPA.
  In D.09-10-017 we found that with regard to its 2008 LTRFO, “PG&E conducted an open, competitive and fair solicitation and contract selection process.”

Because the application underlying D.09-10-017 sought an expedited order approving the Mariposa Energy Center only the finding above was based on a far more limited record than is currently before us.  Here PG&E has provided us much more detailed information about its solicitation and bid selection process than it did in D.09-10-017.  We now have before us six volumes of testimony (some of which by themselves are more than twice as large as PG&E’s testimony in D.09-10-017), and more than 35 exhibits.  In contrast, the exhibit list in 
D.09-10-017 identifies only one document (and its confidential version).  In addition, where D.09-10‑017 reviewed an all party settlement, here five parties oppose PG&E’s application and three others support it.  Thus, the record developed by the parties in this proceeding presents issues that were not developed in PG&E’s prior application where there was neither cause nor opportunity to compare the Mariposa Energy Center to other potential projects.  

Though we previously identified points where PG&E could improve the next RFO process, many of the problems we identify in this proceeding relate to project ranking and cannot be seen where a single project is presented for approval.  Therefore, to the extent that we previously found that PG&E “conducted an open, competitive and fair solicitation and contract selection process,” this finding should be applied to PG&E’s selection of the Mariposa Energy Center only.  

3.4. How much of the 800 – 1,200 megawatts which D.07-12-052 authorized should PG&E be allowed to procure in this proceeding? What criteria should be used to determine when, if ever, it would be appropriate for PG&E to procure any remaining megawatts?

Parties are predictably split on the first of this two-part question.  For the most part the parties agree that D.07-12-052 authorized PG&E to procure 
800 - 1,200 MW; that because two projects from PG&E’s 2004 RFO were terminated, PG&E’s procurement authority increased by 312 MW to between 1,112 and 1,512 MW; and that the 184 MW associated with the Mariposa project (D.09-10-017) reduce PG&E’s range to 928 – 1328 MW.
  CUE, CURE, IEP, and PG&E argue that the Commission should approve the contracts allowing PG&E to procure the maximum amount of generation.
  In general, CARE, DRA, TURN and PE assert that PG&E’s position relies on data that has been shown to be incorrect.  Thus, CARE, DRA, and TURN assert the Commission only should approve contracts allowing PG&E to procure generation at the minimum of the established range.  For its part, PE and CBE argue that PG&E should not be allowed any new generation.

3.4.1. Compliance with Commission-Mandated Planning Reserve Margin (PRM) Requirements

PG&E, CURE, and CUE argue that given uncertainties associated with new generation resource development, procuring the high end of the MW range is prudent as it will ensure that PG&E will not be out-of-compliance with Commission-mandated PRM requirements.
  CARE and PE dispute this contention and note that where the Commission requires PG&E to maintain a 15‑17% reserve margin, in summer 2009 the actual reserve margin for PG&E’s NP26 territory never dropped below 44%.
  Additionally, CARE notes that “[a]ccording to the CAL-ISO 2009 Summer Assessment PG&E currently enjoys a 30.6% Planning Reserve Margin,”
 and that this Commission addressed resource uncertainty in D.07-12-052 when it established PG&E’s procurement range.

CARE and PE go on to identify two reports that they assert reinforce their conclusion that there is no risk of a supply shortage.  First, the CEC staff issued a report in October 2008 which states unequivocally that D.07‑12‑052 “over estimated the amount of capacity flowing North to South on Path 26 during PG&E peak demand periods by at least 1,900 MW.”
  On the basis of the CEC staff report, CARE and PE argue that PG&E has no need to procure from 1,112 MW to 1,512 MW of new capacity, and certainly no need to procure more capacity than authorized by D.07‑12-052 in order to hedge the risk of project delay and failure.  The second report cited by CARE and PE is the report adopted by the CEC on December 2, 2009, titled The California Energy Demand 2010-2020 Adopted Forecast (hereafter, the “2009 Forecast”).  The 2009 Forecast, when compared to the 2007 Forecast that was relied upon in D.07‑12‑052, shows the CEC has reduced its forecast of peak demand in PG&E’s planning area in 2015 by 597 MW.
  The CEC attributes the drop in forecasted demand to lower economic growth and increased energy efficiency.

In its reply comments, PG&E challenges the report on which PE relies.  According to PG&E the power flows on Path 26 used in the CEC Staff Report cited by these parties reflected a period of generation surplus in California, and is not informative of the support Northern California provides Southern California under stress conditions.

We agree with PG&E (as well as the CEC Report itself) that the Planning Reserve Margin Proceeding (Rulemaking (R.) 08-06-012) is the appropriate place to fully address issues related to the reserve margin.
  However, we also acknowledge that the CEC’s report reflects less need than previously determined.

PG&E and in particular CUE/CURE, argue that the potential for project failure must also be taken into consideration.  According to CUE/CURE “[b]igger than any adjustments at the margin of any analysis of need is the potential for an additional major project already procured to fail to materialize.”
  By way of example, PG&E and CUE/CURE identify the Russell City project, a 600 MW gas‑fired facility proposed for Alameda, as a potential issue.  According to CUE/CURE, “[i]f the Russell City project ultimately fails … that will increase the authorized MW need for PG&E by some 600 MW to 1,528 – 1,928 MW.”

While we acknowledge that a potential failure of the Russell City project could have an impact on PG&E’s procurement, we do not believe it appropriate to weigh this factor in our deliberations here.  In addition to the project’s failure being wholly speculative at this time,
 we note that should the project fail, the terms of D.07-12-052 allow PG&E to procure generation in an offsetting amount.

3.4.2. The 2009 CEC Demand Forecast

We relied on the 2007 draft forecast in D.07-12-052 because it was the “most current public information available” and therefore provided “a better ‘snapshot’ of the current needs of the system.”
  However, the CEC 2009 IEPR found the 2007 California Energy Demand (CED) forecasted need determination to be “markedly” higher than actual need.
  No party in this proceeding genuinely disputes that the CEC’s 2009 IEPR forecast of peak demand for the PG&E service area in 2015 is less than in the 2007 CEC forecast relied upon in D.07-12-052.  Rather, the parties primarily disagree about the degree and impact of the difference between the two forecasts.  Both CARE and TURN note that in its reply testimony, PG&E calculates that the 2009 CED forecast MW reduces PG&E need in its service territory by 300 MW by 2015.

PG&E first attempts to minimize the import of this reduction by noting that it amounts to only 1.4% of peak demand and asserting that the reduction may be negated if the CEC’s calculations are wrong.  PG&E then concludes that basing a need assessment on short-term trends is imprudent when considering long-term resource additions.  PG&E’s argument asks us to ignore actual error because of the possibility of further errors, which are as likely to offset the reduction in demand as they are to increase it.  We are not persuaded by PG&E’s arguments.

Even when viewed as a portion of peak demand, we do not believe 
300 MW is insignificant.  PG&E appears to agree with us on this point in as much as it (along with CUE/CURE) has consistently argued that 312 MW should be added to the range set forth in D.07-12-052 due to the cancellation of previously approved projects.

Finally, while we agree that basing a need assessment on short-term trends is imprudent when considering long-term resource additions, we are not engaging in such an exercise here.  While we sincerely hope that California’s economic downturn is a short-term trend, as noted in the Assigned Commissioner’s Ruling and Scoping Memo, rather than undertake a new need assessment and create unnecessary regulatory uncertainty in this proceeding, we are determining what amount of procurement we should allow, within the established range.

3.4.3. Export Assumptions in D.07-12-052

Based on information supplied to the Commission by the CED, in D.07‑12‑052 we assumed that PG&E would export 3,000 MW of electricity to Southern California.
  PE, CARE, TURN, and DRA point out that after the release of the 2006 LTPP, the CEC found that PG&E’s exports were overestimated by 
“at least 1,900 MW.” 

Rather than rebut the accuracy of these calculations, PG&E challenges the validity of the CEC report on claims that “the power flows on Path 26 used in the CEC Staff Report [cited by TURN, DRA, Pacific Environment and CARE] reflected a period of generation surplus in California, and is not informative of the support Northern California provides Southern California under stress conditions.”
  However, PG&E’s testimony in this regard is both conclusory and limited.  The testimony lacks either data or supporting citation that might allow us to ascertain the veracity of the statement as well as the impact of the claimed “period of generation surplus”.  Indeed, rather than assert that the study’s criticism of our previous assumption (of 3,000 MW flow from Northern to Southern California) is wholly without merit, PG&E acknowledges that imports by non-CAISO parties (who presumably had or created the purported generation surplus) is only one of several factors that impact power flows in either direction on Path 26.
  Thus, even if we accept that a period of generation surplus rather than stress was examined in the more recent study, PG&E’s testimony does not assert, and we are unable to conclude, that the study’s criticism of our previous assumption (of 3,000 MW flow from Northern to Southern California) is wholly without merit.  

3.4.4. Energy Efficiency Considerations

PE and CARE also argue that the lower end of the range established in D.07-12-052 is appropriate because energy efficiency has had a larger effect on consumption than previously anticipated.  In particular, PE argues that “need in PG&E’s territory has been reduced by approximately an additional 2,600 gigawatt/hours (GWh) from the 2009 CED forecast levels due to additional incremental energy efficiency impacts.”
  CARE notes that, in addition to the aforementioned report, in January of 2010 the CEC developed a report on The Incremental Impacts of Energy Policy Initiatives Relative to the 2009 Integrated Energy Policy Report.  CARE contends that the latter report estimates that “the incremental impacts of prospective CPUC 2008 Energy Efficiency Goals programs in the PG&E service territory would amount to 506 MW to 795 MW of Peak Demand Savings by the year 2015.”

PG&E acknowledges that it is true that the 2009 CEC demand forecast includes more energy efficiency savings than the 2007 CEC forecast, but argues that PE is double-counting the increase in energy efficiency included in the new CEC peak demand forecast.  According to PG&E, because the 2009 CEC demand forecast includes energy efficiency savings, using it and counting incremental energy efficiency effectively double counts the incremental energy efficiency.
  While PG&E makes a valid point, we do not agree that the full impact of the energy efficiency goals we have approved since D.07-12-052 are fully incorporated in the 2009 CEC forecast.  We will evaluate the proper counting of incremental energy efficiency as part of the need for new capacity in R.10-05-006.

3.4.5. The 2010 LTPP Proceeding

After arguing that PG&E should only be allowed procurement at the lower end of the range established in D.07-12-052, TURN asserts that “[t]he criteria that should be used to determine when, if ever, it would be appropriate for PG&E to procure any “remaining megawatts” will be determined in the 2010 LTPP proceeding, and need not be addressed here.”  PE reaches a similar conclusion based on PG&E’s current reserve margins.
  Though PG&E acknowledges that once-through-cooling (OTC) issues can be addressed in the 2010 LTPP and still result in the replacement of the Moss Landing and Pittsburg facilities by the 2017 deadline,
 PG&E believes that this approach is fundamentally flawed and will result in uncertainty, risk, and decreased reliability. 

We believe PG&E overstates its concerns in this regard.  As we have previously noted, retirements can be delayed should the need arise.  While PG&E previously acknowledged that it plans more retirements than anticipated in D.07-12-052, it appears to ignore the role delaying retirements can play in offsetting unexpected need.

3.4.6. The Retirement Schedule in D.07-12-052

PG&E notes that D.07-12-052’s need determination included an assumption that 4,200 MW of aging units would retire by 2015 and argues that the California State Water Board (SWB) has moved the deadline to retrofit, repower, or retire all of the aging natural gas-fired units using OTC technology to 2017.  As PG&E states, “there is nothing in the SWB draft report that indicates that these aging and inefficient units should not be retired earlier if possible.”
  Moreover, because the OTC units impacted by the SWB deadlines account for approximately 5,600 MW of aging facilities, PG&E, CUE and CURE interpret the new deadline as meaning that the “current expectations are for more retirements than assumed in the LTPP decision.”
  

In contrast, TURN asserts that the aging plant retirement schedule in D.07‑12-052, which assumed 4,200 MW would be retired by 2015, no longer appears accurate since the SWB’s November 2009 draft OTC policy now calls for the Moss Landing and Pittsburg facilities (totaling over 2,800 MW) to be retired by December 2017.
  PE agrees with TURN and asserts that even if the prior retirement assumptions had proven accurate, no additional MW need to be allocated because many existing OTC facilities are currently running far below capacity.
  

Both of the positions taken appear to have merit; it appears that more OTC units than originally contemplated may be effected by the SWB’s decision and that PG&E will have until 2017 rather than 2015 to retire various OTC units.  Given these developments we are not, at this junction, inclined to weigh this factor for or against procurement at either end of the range established in D.07‑12-052.

3.4.7. The Need for Conventional Generation to Integrate Renewable Resources

PE takes issue with PG&E’s claim that the requested contracts are necessary to integrate renewable energy sources into the grid.
  In particular, PE argues “that new natural gas facilities are not currently needed to integrate renewable energy and meet RPS goals.”
  PG&E does not address this argument.

Instead, PG&E argues the far broader point that conventional generation resources are needed to integrate renewable energy that will be coming on-line in the next few years.
  Perhaps as a result of this ‘missed connection’ the parties fundamentally disagree about the meaning of the evidence they both cite.  By way of example, both parties identify particular sections of the CEC report that support their position.

Given these considerations, we are not, at this junction, inclined to weigh this factor for or against procurement at either end of the range established in D.07-12-052.

3.4.8. Conclusion

CARE, DRA, TURN and PE present ample evidence that our prior range was based on faulty data in support of the position that procurement should only be allowed at the lower end of the range established in D.07-120-52.  PG&E and CUE/CURE generally respond that these parties present an incomplete view of the data and wrongly attempt to relitigate issues decided in D.07-12-052.

On balance, given our concurrence with CARE, DRA, TURN, and PE in Sections 3.4.1, 3.4.2, 3.4.3, and 3.4.4 above, we believe it is most appropriate to only allow PG&E to procure resources at the lower end of the range established in D.07-12-052.  However, because we also find merit in PG&E’s assertions in Sections 3.4.6 and 3.4.7 herein, rather than limit PG&E’s procurement to the bottom of the range established in D.07-12-052, we determine that PG&E should procure between 950 - 1000 MW of new generation resources.

3.5. Which of the PPAs and PSA proposed by PG&E are reasonable and in the best interest of PG&E’s customers and thus, should be approved by the Commission?

For the most part, the parties distribute themselves at three equidistant points on this issue.  At one end, PG&E, IEP and CUE/CURE assert that all the proposed PPAs and PSAs should be approved as reasonable and in the best interest of PG&E’s customers.  For the reasons stated above, we reject the contention that PG&E should be allowed to procure at the maximum of the range established in D.07-12-052.  TURN and DRA occupy the middle ground on claims that, given various changed circumstances, only those projects that can be combined to provide the minimum number of MW authorized in D.07-12-052 should be approved.  While we understand the reasoning behind TURN’s and DRA’s position, we believe it is constrained by the belief that we must select projects that yield a number of MW from among the projects PG&E has chosen to present in this proceeding.  No party in this proceeding has identified or argued that there is a decision or rule of law that would narrow our discretion in this manner.  At the other end of the continuum CARE argues that, given the changed circumstances, few if any of the PSAs or PPAs should be approved as they are neither reasonable nor in the best interest of PG&E’s customers, while CBE and PE argue that none of the projects should be approved.  We discuss each project below.

3.5.1. The Mariposa PPA

We appreciate PG&E’s presenting this project again, in the context of all projects considered under the LTRFO process.  As we approved this PPA in D.09‑10-017 and have already included it in our revised calculation of PG&E’s range of need, we need not revisit it again here. 

3.5.2. The Marsh Landing PPA

The Marsh Landing Project will be located north of Antioch, California on a brownfield site next to Mirant’s existing Contra Costa power plant.  The project will consist of four combustion turbines with a combined output of 719 MW under July peak conditions and is expected to be on-line by May 2013.

The Marsh Landing PPA has a number of important benefits for PG&E’s customers.  First, the Marsh Landing Project will be a new peaking facility that will respond to PG&E’s peak load requirements and allow for the integration of intermittent renewable resources.
  Second, the project will provide the Bay Area resource adequacy (RA) capacity and be a reliable new generation resource.  Third, the project has one of the best market valuations of all the offers received in PG&E’s 2008 LTRFO, which will help ensure that PG&E customers receive energy and capacity at just and reasonable prices.
  Finally, the project is operationally flexible and capable of providing CAISO ancillary services.
  

CARE asserts that the Marsh Landing project should not go forward because is lacks the type of operating flexibility favored in D.07-12-052.  In particular CARE argues that while the Marsh Landing project has the quick starting capability that is needed to back up intermittent renewable resources, the facilities’ maximum number of starts per year is limited to 167 per turbine, and the annual hours of operation are limited to 1,705.
  Though PG&E claims to have taken these considerations into account in its evaluation, CARE disputes this claim.  CARE is the only one of the active parties that specifically opposes the Marsh Landing Project.

3.5.3. The Contra Costa 6 & 7 PPAs

PG&E proposes to execute a short-term PPA with Mirant for the existing Contra Costa 6 & 7 units.  This PPA is a tolling agreement for the 674 MW output from units 6 & 7 running from November 1, 2011, through April 30, 2013, when the Marsh Landing Project is scheduled to come on-line.  PG&E states that, assuming all necessary regulatory and governmental approvals are received, units 6 & 7 would then be retired in April 2013.

In its brief PG&E asserts that, in addition to ensuring that two aging and inefficient facilities that utilize OTC technology are permanently shut down, the PPA for units 6 & 7 has a number of customer benefits.
  Until adequate capacity from new resources comes on-line in PG&E’s service area, the units will provide important and valuable attributes, such as Bay Area RA capacity, at a reasonable price.
  Also, retirement of older, inefficient units such as these is consistent with California policy aims, including the reduction of OTC and GHG.  Finally, retirement of these units will reduce transmission costs for both the Marsh Landing and Oakley Projects by freeing-up transmission capacity.
  PG&E goes on to explain that it and Mirant Delta negotiated a new tolling agreement for units 6 & 7 beginning November 1, 2011, and ending April 30, 2013, without reference to the Marsh Landing Project.

3.5.4. The Oakley PSA

The proposed Oakley Project will consist of two GE 7FA.05 gas turbines, two heat recovery steam generators, and one steam turbine producing 586 MW under July peak conditions.  The Oakley Project has a guaranteed commercial availability date of June 2014.

PG&E asserts that the Oakley Project will benefit its customers first in that the turbines used will result in it having one of the lowest heat rates, and most flexible operating capabilities for a combined cycle facility in California.  This project would also provide Bay Area RA capacity.  The Oakley Project also has one of the best market valuations of all of the offers received in PG&E’s 2008 LTRFO.
  Finally, like the Marsh Landing Project, the Oakley Project is operationally flexible and capable of providing a number of CAISO ancillary services.

TURN questions PG&E’s valuation of the Oakley Project.  As TURN notes, “the 30-year life of the Oakley Project (compared to 10 years for the PPAs) introduces a much greater level of uncertainty into the analysis of the resource’s levelized value.”

Though PG&E presents the Oakley Project as a flexible fast ramping facility, CARE points to information found in PG&E’s confidential evaluation of the project that calls this assertion into question.  CARE further argues that because it is limited to less than one start a day, the Oakley Project does not comply with our directive in D.07-12-052 that the utilities “procure dispatchable ramping resources that can be adjusted for the morning and evening ramps created by the intermittent types of renewable resources.”
  CARE also notes an apparent discrepancy in the heat rate PG&E has claimed for the project related to differences in the heat rate of the project at minimum load and higher levels of output.
  Lastly, CARE states that problems have been identified with the location for the project.

3.5.5. The Midway Sunset PPA

The Midway Sunset Project is an existing natural gas-fired cogeneration facility located in Kern County, California.  Steam from the facility is used in oil field operations located near the plant.  Under the Midway Sunset PPA, PG&E will purchase 129 MW produced from two units at the facility for the first five years of the agreement, and 61 MW from one unit through the remainder of the term (until September 30, 2016).
  Under the PPA, Midway Sunset has guaranteed a heat rate to ensure low GHG emissions.
  This project received the highest environmental policy rating of any project in the 2008 LTRFO that PG&E recommended.
  Since the Midway Sunset Project is already on-line, no additional transmission upgrades are necessary.  In addition to the above benefits, this project furthers the Commission’s policy of encouraging QFs to participate in utility solicitations and is consistent Commission directives to retain existing QF capacity.

3.5.6. Conclusion

Given the discussion immediately above and in Sections 3.3, and 3.4 within, particularly the determination of need in Section 3.4.8, we approve the Marsh Landing, the Contra Costa 6 & 7, and Midway Sunset PPAs.  While all the projects proposed in this proceeding have attributes desirable for renewable integration and offer numerous environmental benefits relative to many generating resources currently operating as part of PG&E’s Resource Adequacy Portfolio, the Marsh Landing, the Contra Costa 6 & 7, and Midway Sunset PPAs best reflect the Commission’s environmental priorities stated in D.07‑12‑052 and the current need determination detailed in Section 3.4.8 above.  Therefore, we find that Marsh Landing, the Contra Costa 6 & 7, and Midway Sunset PPAs are reasonable and in the public interest as they provide sufficient MW to ensure safety and reliability at a fair price.  Though we do not find CARE’s dispute regarding the heat rate of the Oakley Project persuasive, combining the need determination, the outstanding concerns raised by both TURN and CARE, it is appropriate, at this time, to deny the Oakley Project.  Combined, the approved projects allow PG&E to procure a total of 719 MW of new capacity.  

Our calculation of this amount does not take into account the MW produced by Contra Costa 6 & 7 or Midway Sunset because these are existing plants that do not represent new system resources.  However, the contracts with Contra Costa 6 & 7 and Midway Sunset will count against PG&E’s bundled procurement plan. Our approval of the Marsh Landing Project and the Contra Costa 6 & 7 PPA is conditioned on PG&E’s and the Mirant Corporation’s agreement to undertake all necessary and appropriate activities to obtain the necessary permits and approvals to retire Contra Costa 6 & 7 as scheduled, on April 30, 2013, or when the Marsh Landing Project becomes operational, whichever comes first.  

Though we deny the Oakley Project at this time, we understand that developing and building a power plant in California is a long process, fraught with pitfalls.  Given this risk and the fact that we believe this plant has numerous beneficial attributes, PG&E may resubmit the Oakley Project, via application, for Commission consideration under the specific conditions below.  All of these conditions are contingent on PG&E being able to demonstrate that the Oakley Project has received the necessary permits as evidence that future delays or obstacles for this project are minimized.  Prior to the next PG&E LTRFO the conditions under which PG&E may resubmit the Oakley Project are, if,:

1) Another, approved project or projects fail, creating an open need such that the total capacity of all projects approved in this decision, other decisions approving capacity that the Commission determines should be counted towards PG&E authorized procurement, and the total net capacity difference
 do not sum to greater than the midpoint of the total range, currently 1128 MW,

2) If PG&E is able to retire an OTC plant (other than Contra Costa 6 & 7) of comparable size, at least 3 years ahead of schedule, or

3) If the final results from the CAISO Renewable Integration Study demonstrates that, even with the projects approved by the Commission, there are significant negative reliability risks from integrating a 33% Renewable Portfolio Standard. 

These criteria are consistent with the Commission’s stated environmental and procurement objectives, and our goal of maintaining high levels of reliability for ratepayers. 

At this point we decline to count the 500 MW of solar photovoltaic facilities we recently authorized PG&E to procure in D.10-04-052, toward its current procurement allotment.  The size and nature of this project, in conjunction with concerns related to the need for generation to back up intermittent generation, raise issues that cannot be resolved on the record before us and which, in any event, are better addressed in the context of the next LTPP.

In that we have only allowed PG&E to procure 719 MW in this proceeding but previously determined that PG&E should be allowed to procure 950 - 1000 MW of new generation, PG&E has authority to procure between 231 - 281 MW in new generation pursuant to its current LTPP.  However, except as noted previously in this section, PG&E shall not procure new generation in excess of the total 950 - 1000 MW we have identified as appropriate while under its current LTPP.

3.5.6.1. Fit with PG&E’s GHG Reduction Strategy

D.07-12-052 requires IOUs to demonstrate how each application for new fossil generation fits into the IOU’s GHG reduction strategy.
  PG&E states the Marsh Landing Project consist of four Siemens STG6-5000F combustion turbine units, which are generally intended for peaking purposes and anticipated to run at substantially less than a 60 percent annualized capacity factor.  PG&E therefore, concludes that the Marsh Landing Project is not subject to the Emissions Performance Standards (EPS).
  PG&E further notes that the Marsh Landing Project will be operationally flexible in support of PG&E’s effort to integrate intermittent renewable generation and thereby enable an overall reduction in GHG emissions from PG&E’s portfolio.

Similarly, Contra Costa 6 & 7 is not expected to impact PG&E’s GHG emissions because it is an existing generating facility and the plants will continue to operate subject to existing permit limits, with no physical modifications proposed.
  Moreover, EPS does not apply to Contra Costa 6 & 7 because the agreement is for less than five years.

Finally, because the Midway Sunset project represents a seven year PPA with a specified resource with no system purchases it resolves the first Senate Bill (SB) 1368 requirement.  The second requirement (an annualized capacity factor of 60 percent or greater) is satisfied because the Midway Sunset project is a cogeneration/combined heat and power facility that is anticipated to have emissions rates less than 1,100 lbs/MWh.

3.6. Should PG&E be authorized to recover costs incurred pursuant to the PPAs in the Energy Revenue Recovery Account (ERRA) and to recover any stranded costs associated with the agreements?

PG&E asserts that Commission policy favors allowing recovery in rates, through the ERRA balancing account, of costs associated with the Marsh Landing, Contra Costa 6 & 7, and Midway Sunset PPAs.
  To the extent that any of the contracts are approved by the Commission, no party appears to dispute recovery of any stranded costs associated with the agreements through the ERRA.

3.7. Should PG&E’s rate recovery and initial annual revenue requirement proposals, as modified by the Partial Settlement Agreement dated 
February 17, 2010, be approved?  

3.7.1. The Partial Settlement Agreement

On February 9, 2010, PG&E filed and served a notice of settlement conference for February 16, 2010, to discuss a settlement in principle between and among PG&E, TURN, CURE, CUE, and DRA (collectively, “Joint Parties”).  On February 17, 2010, the Joint Parties filed a motion for acceptance of a Partial Settlement Agreement.  Pursuant to Rule 12.2, on March 9, 2010, CARE and PE filed comments opposing the Partial Settlement Agreement.  On March 24, 2010, the parties notified Administrative Law Judge (ALJ) Farrar that they had agreed that hearings to address the motion for acceptance of the Partial Settlement Agreement would not be necessary.

The Partial Settlement Agreement is attached to this decision as Appendix A.  By its terms, the Partial Settlement Agreement addresses the ratemaking issues and cost recovery in the 2008 LTRFO proceeding, but does not address selection of projects to meet the LTRFO need amount.  Under the terms of the Partial Settlement Agreement, the Joint Parties reserved their rights to advocate for Commission approval of all or a portion of the projects in PG&E’s 2008 LTRFO application.  The Partial Settlement Agreement only applies to the applicable ratemaking and cost recovery treatment for the projects selected by the Commission in this decision.

Essentially there are three ratemaking and cost recovery components to the Partial Settlement Agreement.  First, the Partial Settlement Agreement provides that PG&E shall recover the costs of all payments made pursuant to the Mirant Marsh Landing PPA, Contra Costa 6 & 7 Tolling PPA, and Midway Sunset PPA through PG&E’s ERRA.  Second, with regard to the Oakley Project, the Joint Parties agreed that the cost recovery and ratemaking proposals applicable to the Oakley Project, as modified by the Partial Settlement Agreement, are reasonable and should be approved by the Commission, if Oakley is selected to meet the LTRFO need.
  Third, pursuant to the Partial Settlement Agreement, the Joint Parties agreed that, in lieu of recovering stranded costs through a non-by-passable charge pursuant to 
D.04-12-048 and D.08-09-012, a “Net Capacity Cost Charge” authorized under 
SB 695 and Section 365.1, will apply to the Mirant Marsh Landing PPA and Oakley Projects.  The methodology in the Partial Settlement Agreement incorporates the Joint Parties’ proposal (approved by the Commission in D.07‑09‑044, Appendix A, Section IX), for use prior to completion of an energy auction.

3.7.2. Arguments in Favor of the Partial Settlement Agreement

The Commission will approve a settlement if it finds the settlement “reasonable in light of the whole record, consistent with law, and in the public interest.”
  Joint Parties assert that the Partial Settlement Agreement is reasonable in light of the whole record.  Joint Parties note that they reached settlement only after PG&E served its opening testimony and the parties conducted discovery about PG&E’s ratemaking proposals.
  As a result of settlement discussions, PG&E agreed to reduce its initial capital cost estimate, cap the O&M costs and capital addition costs to the estimated costs used in the evaluation process for a period of eight years, and provide detailed plant availability and heat rate information for the facilities at issue here and for other PG&E owned facilities.  Joint Parties also assert that PG&E’s proposal for recovery of net capacity costs is also reasonable in light of the whole record because the project(s) we approve herein are needed to provide reliable electric service and recovery of these costs through a net capacity cost charge is fully supported by the recently enacted SB 695.

Joint Parties next assert that the Partial Settlement Agreement is fully consistent with the law and existing Commission precedent.  Specifically, Joint Parties assert that recovery of PPA costs through ERRA is a well established practice,
 the ratemaking proposal for the Oakley PSA and project is consistent with our previous decisions regarding utility-owned generating projects,
 and the net capacity cost charge is fully consistent with Public Utilities Code 
Section 365.1.

Finally, Joint Parties assert that approval of the Partial Settlement Agreement is in the public interest.  In this regard the Joint Parties note that the Partial Settlement Agreement resolves the ratemaking and cost recovery issues raised in this proceeding, does not attempt to pre-determine whether all or a portion of the projects selected in the 2008 LTRFO should be approved by this Commission, and reduces customer costs by lowering the Oakley Project initial capital costs, fixing the O&M and capital addition costs subject to certain limited exceptions, and allocating the costs and resource adequacy benefits of the Mirant Marsh Landing and Oakley Projects among all benefitting customers.

3.7.3. Opposition to the Partial Settlement Agreement

CARE and PE oppose the partial settlement agreement.  We disagree with these parties’ arguments as set forth below.  Both CARE and PE contend that the Commission should not conclude that the costs of the proposed projects are just and reasonable before it is “determined whether PG&E should procure the lower end of its need of 800MW or the higher end which is 1200MW.”
  However, as the Joint Parties note:

The Partial Settlement Agreement addresses the ratemaking issues and cost recovery … , but does not address selection of projects to meet the LRFO need amount.  Under the terms of the Partial Settlement Agreement the Joint Parties reserve all rights to advocate for Commission approval of all or a portion of the projects in the 2008 LTRFO Application.”

Thus, the Partial Settlement Agreement only addresses the applicable ratemaking and cost recovery for those agreements that are approved by this Commission.

CARE goes on to argue that the Oakley PSA was not fairly evaluated against the PPAs.  Joint Parties rebut this claim by general reference to the methodology for comparing these offers set forth in Chapter 4 of PG&E’s opening testimony, by citing specific analytical processes used to make the evaluation of PSAs and PPAs fair, and finally by noting that the IE conducted a separate market valuation which produced similar results when comparing the PSA offers against the PPA offers.

CARE also asserts that the Partial Settlement Agreement is unreasonable because it potentially allows PG&E to recover costs in excess of the initial capital cost estimate of the offer price (subject to a sharing agreement between ratepayers and shareholders), without the need for a reasonableness review.  As noted by the Joint Parties, PG&E will recover in rates only the actual costs of its project, unlike a merchant generator that recovers a market return in its contract price.
  Thus, if the price of the project is less than anticipated the additional profit that would go to the merchant generator would go to ratepayers on a utility-owned cost of service project.  Conversely, if the cost of the project is more than anticipated, where the merchant may opt to not perform, PG&E will continue to perform and pass on only a portion of the increased cost to ratepayers.  CARE’s complaint does not appear to give sufficient weight to the fact that the cost sharing mechanism in the agreement provides PG&E an incentive to control cost.

Finally,
 CARE argues that the report on operations of PG&E’s facilities, which the Partial Settlement Agreement requires PG&E to provide to DRA and TURN, should be publicly disseminated.
  Join Parties respond that certain information in the proposed report is confidential and commercially sensitive.  However, PG&E states that it has no objection to providing this information to non-market participants that are willing to sign a non-disclosure agreement.

For its part, PE argues that even if the additional MW are needed, the Proposed Partial Settlement Agreement should not be approved because PG&E has failed to explain how these facilities, which are different types of facilities with different operating profiles that do not meet the assumed operating profile in the Proposed Partial Settlement Agreement, can meet its needs.
  In particular, PE notes that “the Oakley Generating Station’s planned operation limitations were recently significantly modified from one profile to three potential operating profiles and resubmitted to the CEC.”
  The Joint Parties respond to this argument by noting that the dispatch scenarios referenced by PE are discussed in Attachment A to PG&E’s reply testimony and that the terms of the PSA obligate these facilities to obtain a permit that allows it to meet or exceed the requirements.
  As the Joint Parties point out, if a permit that allows such operations is not obtained PG&E can terminate the PSA without costs to its customers.
  Finally, PE argues that the Proposed Partial Settlement Agreement should not be approved because the value of the new facilities to the ratepayers is unclear.
  The Joint Parties assert that this argument is without basis and note that “[t]he anticipated operating profiles of the [Oakley] Project are set forth in the PSA and have not changed.”

3.7.4. Conclusions Related to the Partial Settlement Agreement

We believe the Partial Settlement Agreement provides a way to resolve costs without obligating either the signing parties or the Commission to endorse any particular project.  We agree that the Partial Settlement Agreement is just, reasonable, and in the public interest.  We therefore, approve the Partial Settlement Agreement (as shown in Appendix A).

4. Revised Need for Hearings

In Resolution ALJ 176-3242 the Commission preliminarily determined that hearings were necessary in A.09-09-021.  A PHC was held on November 23, 2009, and a Scoping Memo was issued on January 5, 2010.  Parties at the PHC requested the opportunity to revisit the question of whether hearings would be necessary after written testimony was served.  Following the submission of intervenors testimony on February 22, 2010, and parties rebuttal testimony on March 10, 2010, on March 24, 2010, the parties agreed that hearings would not be necessary.  Accordingly, there is no need for evidentiary hearings.

Rule 7.5 requires the Commission to approve a change to the preliminary determination on the need for hearings.  For the preceding reasons, today’s decision reverses the preliminary determination in Resolutions ALJ 176‑324 that hearings are needed in this proceeding.  In accordance with Rule 7.5, today’s decision finds that evidentiary hearings are not needed.

5. Comments on Proposed Decision

The proposed decision of the ALJ in this matter was mailed to the parties in accordance with Public Utilities Code Section 311 and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  Comments were filed on June 15, 2010 by AReM, DRA, PE, PG&E and TURN, and reply comments were filed on June 21, 2010 by AReM, CARE, Contra Costa Generating Station, DRA, PE, PG&E and TURN.

6. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Darwin E. Farrar is the assigned ALJ in this proceeding.

Findings of Fact

1. Given the authorization in D.07-12-052 and revisions made in subsequent proceedings, PG&E has been authorized to procure between 928 MW and 1,328 MW of new capacity by 2015.  

2. PG&E’s conduct of the 2008 LTRFO was generally acceptable, but contained minor shortcomings and the some of the weights applied to the evaluation criteria were not wholly consistent with Commission directives in D.07-12-052.  However, these criticisms should be taken in the context of the RFO as a whole and while significant, particularly in regard to future RFO’s, do not change our determination that overall PG&E conducted a reasonable RFO and evaluation.

3. The GWF Tracy and Los Esteros Critical Energy Facility Upgrades (now being addressed in A.09-10-022 and A.09-10-034) were submitted and evaluated in PG&E’s 2008 RFO.

4. D.08-11-056 established that the policy favoring novation of the DWR contracts would have to be carried out in a manner consistent with the utilities LTPPs.

5. PG&E involved the IE and PRG in most aspects of the RFO, as required by D.07-12-052. 

6. PG&E made some decisions in the RFO process, for which it provided little or no explanation or rationale.  

7. Of the eight factors that PG&E weighted to compute its G-score, “environmental leadership” was given one of the lowest weights.

8. The finding in D.09-10-017 that PG&E conducted an open, competitive and fair solicitation and contract selection process was based on a far more limited record than is available in this proceeding.

9. We relied on the CEC’s 2007 draft forecast in D.07-12-052 because it was the most current public information available and therefore provided a better ‘snapshot’ of the needs of the system at the time.  
10. The CEC’s 2009 IEPR subsequently found the 2007 California Energy Demand forecasted need determination to be “markedly” higher.
11. No party in this proceeding disputes that the CEC’s 2009 IEPR forecast of peak demand for the PG&E planning area in 2015 is less than in the 2007 CEC forecast relied upon in D.07-12-052.
12. Given reporting errors and changes in demand in its service territory, PG&E only needs to procure 950 - 1000 of its previously approved MW allotment.
13. All the projects proposed in this proceeding have attributes desirable for renewable integration and offer numerous environmental benefits relative to many generating resources currently operating as part of PG&E’s Resource Adequacy Portfolio.

14. The Partial Settlement Agreement addresses the ratemaking issues and cost recovery in the 2008 LTRFO proceeding, but does not address selection of projects to meet the LTRFO need amount.
15. With regard to the projects approved here, the Partial Settlement Agreement is reasonable in light of the whole record, consistent with law, and in the public interest.
16. PG&E should be authorized to recover costs incurred pursuant to the PPAs approved in this proceeding in the ERRA and to recover any stranded costs associated with the agreements.
17. The Marsh Landing project, Contra Costa 6 & 7 tolling agreement and the Midway Sunset PPA are reasonable and in the best interest of PG&E’s customers and thus, should be approved by the Commission.

18. The Oakley Project is not needed at this time.

Conclusions of Law

1. There is no need for evidentiary hearings.

2. The changed determination on the need for hearings should be approved in accordance with Rule 7.5.

3. In D.09-10-017 the Commission approved a Settlement Agreement that provided for 184 MW from the Mariposa Project that fulfilled a portion of the need identified in D.07-12-052.
4. With the exceptions detailed in Section 3.5.6 above, PG&E may procure no more than 950 - 1000 of its previously approved MW allotment in this proceeding.
5. D.07-12-052 provided the only legal authority that PG&E had to solicit new resources in 2008 and that authority was based on Public Utilities Code 
Section 454.5.
6. The DWR novations decisions (D.08-11-056) did not create an exception to approved procurement plans.

7. As a general rule, to support decisional consistency and discourage the parsing of projects into different applications as a means to circumvent our rulings, to the extent that procurement is allowed outside of the proceeding to approve the agreements that are within the utility’s previously authorized procurement authority, any approved MW should be counted against the authorized procurement.  Consistent with this general rule, absent a specific exemption providing for a deviation from the previously authorized procurement authority, Commission approved projects that allow utilities to procure new generation during the time-frame covered by their LTPPs should count toward the authorization granted in the LTPP.

8. Our previous finding that PG&E “conducted an open, competitive and fair solicitation and contract selection process” is applicable to PG&E’s selection of the Mariposa Energy Center only.

9. Following approval of the Marsh Landing, Contra Costa 6 & 7, and Midway Sunset PPAs, PG&E’s remaining procurement need under D.07-12-052 (as revised by subsequent decisions) is between 231 - 281 MW.

10. PG&E should be authorized to recover costs incurred pursuant to the PPAs approved in this decision in the ERRA and to recover any stranded costs associated with the agreements.

11. With regard to the projects approved in this decision, the Partial Settlement Agreement is reasonable in light of the whole record, consistent with law, and in the public interest, and should be approved.

12. The Marsh Landing project, and Contra Costa 6 & 7, and Midway Sunset agreements are reasonable and in the best interest of PG&E’s customers and thus, should be approved by the Commission.  

13. The Oakley Project is not needed at this time.  

14. PG&E may resubmit this project, via application for Commission consideration if any of the conditions detailed in Section 3.5.6 above are met.

15. The following order should be effective immediately.

ORDER

IT IS ORDERED that:

1. There is no need for evidentiary hearings in this proceeding.

2. The Marsh Landing Power Purchase Agreement, the Contra Costa 6 & 7 Power Purchase Agreement, and Midway Sunset Power Purchase Agreement are approved. 

3. The Oakley Project is denied at this time.  

4. Pacific Gas and Electric Company may resubmit this project, via application, for Commission consideration if any of the conditions detailed in Section 3.5.6 above are met.

5. Pacific Gas and Electric Company is further authorized to procure between 231 - 281 megawatts of new generation pursuant to the authority granted it in Decision 07-12-052.

6. Our approval of the Marsh Landing Project and the Contra Costa 6 & 7 power purchase agreement is conditioned on Pacific Gas and Electric Company’s and the Mirant Corporation’s agreement to undertake all necessary and appropriate activities to obtain the necessary permits and approvals to retire Contra Costa 6 & 7 as scheduled, on April 30, 2013, or when the Marsh Landing Project becomes operational, whichever comes first. 

7. The terms of the Partial Settlement Agreement (included here as Appendix A) are approved and adopted.

8. Application 09-09-021 is closed.

This order is effective today.

Dated July 29, 2010, at San Francisco, California. 







MICHAEL R. PEEVEY







                       President

DIAN M. GRUENEICH

JOHN A. BOHN

TIMOTHY ALAN SIMON

NANCY E. RYAN

                  Commissioners

I reserve the right to file a concurrence.

TIMOTHY ALAN SIMON

/s/  Commissioner

I reserve the right to file a concurrence.

DIAN M. GRUENEICH

/s/  Commissioner

I will file a concurrence.

JOHN A. BOHN

/s/  Commissioner

CONCURRENCE OF COMMISSIONER DIAN M. GRUENEICH

JULY 29, 2010 BUSINESS MEETING, AGENDA ID# 3258, ITEM 44

Today we have before us two major procurement decisions, Decision 
(D.) 10-07-042 and D.10-07-045, both involving Pacific Gas and Electric Company (PG&E).

Decision 10-07-045 is ALJ Farrar’s PD in A.09-09-021 on the results of the Long Term Request for Offers (RFO) process, approving PG&E’s procurement of 
719 MW of new generation from the Marsh Landing natural gas powerplant.  The ALJ Farrar PD also denies approval of PG&E’s procurement of 586 MW from the Oakley gas-fired powerplant.  This  procurement before us in tandem with the procurement considered in D.10-07-042, if approved in full, would add a total of 1,559 MW of new natural-gas, fossil-fired plants to PG&E’s system.

The agenda today does not have us address these items concurrently, though the central issue in the two PDs is the same – whether PG&E ratepayers should fund thousands of millions of dollars of new fossil-fired generating capacity in the PG&E service area.  

I will vote to support D.10-07-045, ALJ Farrar’s decision on the Long Term RFO process which denies the 586 MW Oakley powerplant but approves the 719 MW Marsh Landing powerplant procurement.

I am very concerned about approving any new procurement at this time but, on balance, I can support approving the Marsh Landing plant.  It provides the best value for ratepayers' money and it was properly selected through the Long Term RFO process, unlike the upgrades proposed in D.10-07-042.  Marsh Landing accelerates the retirement of inefficient powerplants that use once thru cooling.  It has secured most permits required to begin construction and uses proven technology to help integrate growing renewable capacity into the grid. 

The past two years have been marked by the largest economic downturn since the Great Depression, substantially reducing demand for electricity.  At the same time, the commission has invested heavily in ambitious energy efficiency, demand response, distributed generation, and advanced metering programs that will significantly reduce demand.  While I anticipate that demand for energy services will be revived by the upswing in the state’s economy, these demand side investments will temper against the risk of a steep increase as seen in the past.  Without a doubt, these demand side program effects will continue to increase during the coming years. 

The arguments to approve the full procurements at issue in these PDs rely on an outdated forecast of demand that was completed in 2007 based on 2006 data.  This forecast – which predates the economic downturn – assumes PG&E will need between 928 and 1328 MW of new generation by 2020.  I direct your attention to the table presented overhead titled “2007 Long Term Procurement Plan Range Adjustments.”  On the first line, it presents this range of need determination.

I will use this table to illustrate that there are at least four reasons why authorization of the full procurement proposed by PG&E is not reasonable.  Those items are shown on the table, in the “adjustments” category.  All of these matters have been presented in the record before us.

First, let me start with the line entitled “Path 26 Mistake.”  A CEC analysis released in October of 2008 – a full year before CPUC review of these applications began – concludes that PG&E’s 2007 need determination overstated the amount of peak power flowing from north to south on path 26 by at least 1900 MW.  As the report states, “the 3000 MW north to south capacity flow assumption… used in the CPUC’s LTPP decision D.07-12-052 is clearly not correct.”  This single error in the 2007 need determination cancels out PG&E’s entire authorized need.  

The second line of adjustments is labeled “2009 CEC forecast adjustment.”  The CEC 2009 forecast determined that PG&E’s forecasted demand in 2015 is now 
567 MW lower than anticipated by the commission in 2007 due to a revised economic forecast and the CPUC’s 2009 approval of the 2010 – 2012 expanded energy efficiency portfolios.  For the PG&E service area alone, ratepayers are committed to spend over $1 billion for energy efficiency programs through 2012.  Given this expenditure, it makes no sense to assume zero savings from these programs.

The third adjustment takes into account energy efficiency savings between 
2013 – 2020.  This uses information from a may 2010 CEC report that finds that the state’s lowest quantity of energy efficiency savings that can be expected to occur will avoid an additional 1,731 MW of peak demand between 2013 and 2020 in the PG&E territory.  Like the first two items, this avoided demand is not accounted for in the 2007 need determination.

Finally, the fourth adjustment shows the impact of the commission’s recent approval of PG&E’s request to build 500 MW of solar PV.  This 500MW is above and beyond the contribution of renewables assumed in the 2007 procurement authorization.  The number in this table assumes a 40% capacity factor, resulting in 200 MW of peak capacity and further reducing the need for new generation. 

The result, as you can see, is clear.  Rather than PG&E needing 928-1,328 MW of new procurement, PG&E’s need is negative, between 2,500 MW to almost 3,000.

Over-procurement creates at least two major problems.  First, it burdens ratepayers by making them pay for assets that will be underused.  In these difficult economic times, we must be mindful of the strain this puts on Californians.  And second, over-procurement contradicts the policy of procuring preferred resources from the loading order adopted by the Commission.  If PG&E over-procures fossil generation, the cost-effectiveness of preferred resource programs diminishes.

Both PDs decline to revisit the 2007 procurement authorization on the theory such a revisit – though clearly warranted by current facts – will disturb the settled expectations of the market.  Nonsense!  Settled expectations of the market have flown out the window since 2007.  

The global economy has suffered, and is continuing to suffer, through the worst economic downturn since the Great Depression.  Virtually every business, large and small, and virtually every individual, rich or poor, has adjusted their expectations and altered their spending habits to conform to the realities of markets turned upside down, decreased demand and shrinking budgets.  Approval of PG&E’s proposed procurements will wrap us in a time warp to continue business as usual.  Such approval even walls us off from the impacts of our own recent decisions.  Our obligation is not to ensure that generators can continue as if the economic crisis never happened or we never learned of the mistakes and omissions in our 2007 need determinations.  Our obligation is to ensure that our decisions have a legitimate factual basis, and that ratepayers’ interests are protected.  

Since 2005, this commission has allowed PG&E rates to rise 28%.  As many of you know, I am very disturbed that our actions sometimes reflect the belief we hold an ever-expanding checkbook of ratepayer money.  We should use a standard for our decision making that we only approve rate increases on a clear demonstration of necessity.  That standard is not met here. 

I am very sympathetic to the economic situation of the cities that would host these fossil-fired powerplants and their desire to create jobs.  But, as my fellow commissioners remind me, we are not a job creation agency.  The price per job from these powerplants is exceptionally high, and we have no basis on which to choose using ratepayer money to create jobs for one city but not another.

Dated July 29, 2010, at San Francisco, California.

/s/  DIAN M. GRUENEICH

DIAN M. GRUENEICH

Commissioner

CONCURRENCE OF COMMISSIONER JOHN A. BOHN

REGARDING DECISION 10-07-045

In this decision the Commission addressed the results of the solicitation for new power contracts that we directed PG&E to undertake in 2008.  PG&E followed our directions, undertook a request for offers, reviewed the submitted bids, vetted the results with the Independent Evaluator and PG&E's Procurement Review Group and ultimately presented the two highest ranking bids to the Commission for approval, the Marsh Landing and Oakley projects.  PG&E has followed our directives and the participants in this process have done everything indicated to them to successfully obtain a contract from PG&E, incurring significant costs to both participate in the process and to begin developing their projects. 

Marsh Landing is relatively low cost, has outstanding operational characteristics and directly displaces antiquated facilities that utilize once through cooling.  Oakley similarly has many beneficial features, including a very high efficiency and low air emission rates, and utilizes the most up to date technology from General Electric.

Despite the beneficial features of these projects, and the fact that they have done what we have asked of them, this decision approves one of the projects yet denies approval of the other.  

While I support this decision, I am troubled by the message we send to the investment community and project developers when a project has met all the conditions we lay out, participates and wins a competitive solicitation and yet still is rejected.  I must believe that such an act will dampen the interest of investors and developers in participating in the California market, and potentially result in increased costs in the future due to the perception of risk in developing projects in this state.

Having said that, I do recognize the concerns expressed by some that approving both of these projects at this time will result in an excess of generation capacity and thereby result in higher costs and rates for PG&E’s ratepayers.  I appreciate that this decision does include provisions under which PG&E can bring the Oakley project back to the Commission for reconsideration should those excess capacity concerns diminish.  However, I do not believe it is likely that those provisions will actually help this project proceed.  

What I would have liked is to have the opportunity to consider approving the Oakley project, but with a later date for construction and operation, so as to better match the needs of PG&E and its ratepayers.  However, the contract presented to us does not contain flexibility in that regard and we do not at this time have the option of considering better dates for the development of this project.  Given that lack of flexibility, and in balancing the needs of the consumers against the detrimental impact of sending mixed messages to the investment community, I support this decision.   

Dated July 29, 2010 in San Francisco

/s/  JOHN A. BOHN

 JOHN A. BOHN

Commissioner

 Farrar Appendix A
�  The PPA with Mirant Delta LLC is an 18-month tolling agreement that allows PG&E to dispatch the facility as needed.


�  The Oakley Project will be developed by Contra Costa LLC and purchased and operated by PG&E after the plant is operational and has passed performance tests.


�  On December 12, 2009, Pacific Environment timely filed a notice of intent (NOI) to claim compensation.  On December 22, 2009, TURN and CARE timely filed completed NOIs.


�  All statutory references are to the Public Utilities Code unless otherwise indicated.


�  MW values are expressed in July peak operating conditions.


�  See D.07-12-052, Ordering Paragraph 4 at 300.


�  See PG&E Prehearing Conference Reply Brief at 1; DRA Brief at 2-6; CBE Brief at 2-3; and PE Brief at 3-6.


�  California Energy Commission, Staff Proposed 2010 Peak Demand Forecast, May 21, 2009.  Available at � HYPERLINK "http://www.energy.ca.gov/2009publications/CEC-200-2009-012/" ��www.energy.ca.gov/2009publications/CEC-200-2009-012/�.


�  PG&E Prehearing Conference Reply Brief at 2.


�  CEC Staff Proposed 2010 Peak Demand Forecast, for PG&E planning area, May 21, 2009.


�  To the extent that parties believe that not all the proffered agreements are necessary to reach what they claim is the appropriate level of MW for PG&E, they were directed to clearly identify and apply selection criteria that may be used to eliminate agreements that would result in surplus MW.


�  See footnote 1, infra.


�  See D.07-12-052 at 105-106 and 116.


�  CMUA Protest at 2, citing PG&E LTRFO application at 8.


�  See PG&E Opening Brief (OB) at 17.  After the 800 – 1,200 MW is augmented by the 312 MW of failed projects from the 2004 LTRFO the total need becomes 1,112 MW to 1,512 MW.  Subtracting the 184 MW from the Mariposa Project from this number produces a maximum remaining need of 1,328MW.


�  In A.09-10-022, PG&E requests Commission approval of five contracts with GWF Energy LLC (GWF).  In A.09-10-034, PG&E requests Commission approval of five contracts with Calpine Corporation (Calpine).


�  CARE OB at 4.


�  DRA OB at 5.


�  TURN OB at 6.


�  PE OB at 5.


�  Id.


�  PE OB at 6, citing Appendix A.


�  PG&E Reply Brief (RB) at 10.  


�  PG&E RB at 8.


�  DRA OB at 7.


�  PG&E RB at 8-9.


�  PG&E RB at 8-9.


�  A.09-10-022 and A.09-10-034, Exh. 4, at 5-6.


�  TURN OB at 8, citing D.07-12-052 at 94 (rejecting contingency for renewables contract uncertainty) and 97 (rejecting over-procurement to address  potential contingencies in the development of non-renewable generation).


�  Moreover, contrary to its claim that it can procure resources beyond those allotted, elsewhere in this proceeding PG&E has staunchly asserted that it is inappropriate for parties to challenge the MW range established for it in D.07-12-052.  As stated by PG&E, “Commission policy disfavors reopening prior need determinations in a subsequent application proceeding to approve the agreements that are within its previously authorized procurement authority.”  PG&E November 16, 2010 Reply to Protest at 4.


�  CARE and CBE assert that PG&E failed to comply with law and Commission policy by failing to adequately consider environmental issues and failing to meet the requirements of the CEQA.  Thus CUE/CURE assertion that “no party argues that the conduct of the 2008 LTRFO was improperly conducted or inconsistent with Commission directives” is erroneous.  (CUE/CURE OB at 15.)


�  See Exh. PG&E-1 at 5-1 – 5- 4.


�  See Exh. PG&E-1 Appendix 5.1.


�  See Exh. PG&E-1 at 3-2.


�  See Exh. PG&E-2 at Confidential Appendix 1.3.


�  The G-score was calculated by standardizing the score for each criterion by subtracting the mean and dividing by the spread.  The individual standardized scores were then averaged with adaptive weights.  


�  Based on specified formulas and evaluation criteria, additional weight was given to criteria that had larger scoring variations (spread) than criteria with scores that clustered around the same value.  As a result, if there was little variation within a category the weighting percentage for that category would be set to the low end of the predetermined range relative to other categories.  See Exh. PG&E-1 Appendix 5.1, B-9.


�  See Exh. PG&E-1 at 3-9.


�  In a Confidential Exhibit (PG&E-2, Appendix 1.2) PG&E identifies the offers that it moved to the “shortlist.”


�  PG&E did offer phone calls with participants that submitted offers that were not shortlisted (Exh. PG&E-1, at 3-9).


�  D.07-12-052 at 153.


�  D.07-12-052 Orders Paragraphs 3, 4, 10, 12, 15, 16, 18, 35, and 38 at 292-300, and Appendix A.


�  See e.g., D.07-12-052 Ordering Paragraph 15 at 292.


�  See Exh. PG&E-1 at 3-9.


�  In a Confidential Exhibit (PG&E-2, Appendix 1.2), PG&E identifies the offers that it moved to the “shortlist.”  


�  See Exh. PG&E-1, Appendix 5.1 at 6.


�  CBE OB at 3.


�  Id.


�  PG&E RB at 37.


�  D.09-10-017 at 1.


�  D.09-10-017 at 12.


�  IEP OB at 6; PG&E OB at 17; CUE/CURE OB at 6.


�  CUE/CURE OB at 5 and PG&E OB at 20.


�  Id.


�  CARE OB at 16, citing Exh. 501 at 2-3; PE OB at 8, citing Exh. 502 at 3 and 4.


�  CARE RB at 5.


�  Id. at 7.


�  Revisiting Path 26 Power Flow Assumptions at 3.  See also 1 and 7.  (� HYPERLINK "http://www.energy.ca.gov/2008publications/CEC-200-2008-006/CEC-200-2008-006.PDF" ��http://www.energy.ca.gov/2008publications/CEC-200-2008-006/CEC-200-2008-006.PDF�).  


�  2009 Forecast at 55, Table 10, Column 4, Row 21 (25,163 MW) minus Column 2, Row 21 (25,760 MW).  The 2009 Forecast is incorporated into the CEC’s 2009 Integrated Energy Policy Report at 52-54.  The CEC adopted the 2009 IEPR on December 16, 2009.


�  In the PMR proceeding we are examining, among other things, the assumptions and methodology used to set the PRM, whether to recalibrate the PRM periodically, whether to establish a single PRM that applies throughout the service territories of utilities under our jurisdiction, whether to establish separate short-term and long-term PRMs, and how best to coordinate our PRM determinations with the needs of the California Independent System Operator (CAISO).


�  CUE/CURE OB at 10.


�  CUE/CURE OB at 10, citing Exh. 300 at 10:10-11.


�  On April 15, 2010, parties submitted a proposal to modify the Russell City PPA primarily to extend the deadline for the project’s permit acquisition and construction.  See CARE RB at 9.


�  D.07-12-052 at 29-30, fn. 38.


�  See CEC 2009 IEPR at 51.


�  See TURN OB at 11; CARE OB at 6 (asserting that PG&E calculations show a 330 MW reduction in demand); PG&E RB at 13; and Exh. 5 at 7.


�  PG&E OB at 5; CUE/CURE OB at 2.


�  See D.07-12-052 at 12; Exh. 501 at 5, citing D.07-12-052 at Table PGE-1; Exh. 200, Attachment 1.


�  PG&E RB at 14.


�  Exh. 5 at 12-13.


�  PE OB at 11, citing Exh. 500 at 3, Exh. 403 at 25.


�  See CARE OB at 10, fn. 35.


�  PG&E RB at 17.


�  PE OB at 15-16.


�  Exh. 5 at 13-14.


�  PG&E OB at 15.


�  PG&E OB at 22; PG&E RB at 17; CUE/CURE RB at 5, citing Exh. 15 – PG&E.


�  TURN OB at 11, citing Exh. 501 at 5-6.


�  PE OB at 12, citing Exh. 501 at 6. 


�  Exh. 1 (PG&E Testimony) at 1-1.


�  PE OB at 13, emphasis added.


�  PG&E RB at 20, citing PE OB at 13-15.


�  Compare PG&E at 21-22 to PE OB at 14.


�  PG&E OB at 8, citing Exh. 5 at 15-23.


�  PG&E OB at 8, citing Exh. 1 at 3-13; Exh. 1 Appendix B at 22-23; Exh. 5 at 32; and �Exh. 300 at 2.


�  PG&E OB at 8, citing Exh. 5 at 17-19.


�  CARE RB at 13.


�  PE and CBE make generalized arguments (going to lack or need and failure to comply with CEQA, respectively) that are applicable to all of the proposed projects.


�  PG&E OB at 9.


�  PG&E asserts that units 6 & 7 were constructed 45 years ago and it is otherwise uncertain when they would shut down.


�  PG&E OB at 9, citing Exh. 1 at 6; Exh. 5 at 26-27.


�  PG&E OB at 9, citing Exh. 1 at 4-9; Exh. 300 at 13.


�  PG&E OB at 11 citing Exh. 1, Chapters 7, 8 and Appendix 5.1.


�  PG&E OB at 11, citing Exh. 5 at 21.


�  TURN OB at 14, citing Exh. 200 at 16-22.


�  CARE RB at 14, citing D.07-12-052 at 277.


�  CARE RB at 15.


�  CARE RB at 15.


�  PG&E OB at 11, citing Exh. at 3-25.


�  PG&E OB at 11, citing Exh. at 3-28.


�  Exh. 2, Appendix 1.1.


�  The total net capacity difference refers to the difference between the Oakley Project and the failed project or projects.


�  D.07-12-052 at 291, Conclusion of Law 6.


�  Exh. 1 at 4-5 and 4-6.


�  Id. at 4-8.


�  Exh. 1 at 3-19.


�  PG&E OB at 24, citing D.02-10-062 at 61, and D.06-11-048 at 33.


�  See Motion for Approval of Partial Settlement Agreement at 4-6 and Appendix A Sections IIIB(3), (4), & (5).


�  Motion for Approval of Partial Settlement Agreement at 7, and Appendix A, Section IIID.


�  Rule 12.1(d).


�  Motion for Approval of Partial Settlement Agreement at 8.


�  Motion for Approval of Partial Settlement Agreement at 9, citing Public Utilities Code Section 454.5(c)(1), D.09-10-017, and D.06-11-048.


�  Motion for Approval of Partial Settlement Agreement at 9, citing D.06-11-048 and D.06-06-035.


�  CARE Comments at 3; PE Comments at 2.


�  Reply Comments at 3.


�  Id. at 6, citing PG&E Opening Testimony at 4-11.


�  Reply Comments at 10.


�  CARE also asserts that PG&E should not be able to recover any costs related to the proposal as abandoned project costs.  However, PG&E has not requested authority to recover abandoned project costs for the Contra Costa Project under the application or the Partial Settlement Agreement.  


�  CARE Comments at 6.


�  Id. at 4-5.


�  PE Comments at 5, citing PG&E Reply Testimony at 23-24.


�  Reply Comments at 12.


�  Reply Comments at 13.


�  PE Comments at 5.


�  Reply Comments at 14.
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