C.00-06-049  ALJ/RAB/abw



ALJ/RAB/abw

Mailed 9/7/2000





Decision 00-09-029  September 7, 2000

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Jay J. Shery, D.C. d.b.a. Media District Chiropractic,

Complainant,

vs.

Pacific Bell Telephone Company (U1001C),

Defendant.


(ECP)

Case 00-06-049

(Filed June 22, 2000)

Jay J. Shery, for himself, complainant.

Douglas Phason, for Pacific Bell Telephone Company, defendant.

O P I N I O N

Jay J. Shery, D.C., d.b.a. Media District Chiropractic (Shery), seeks restoration of telephone number (310) 838-2225, which, he asserts, Pacific Bell Telephone Company (Pacific) wrongfully transferred to a third party.  Pacific denied the allegations.  Public hearing was held before Administrative Law Judge (ALJ) Barnett on July 21, 2000.

Shery testified that number (310) 838-2225 is a business number issued to him by Pacific in September 1991, at his business address, 3867 Hughes Ave., Suite B, Culver City, California.  In September 1998 he became an employee of Camber Chiropractic Clinics (Camber).  Camber was to be a management company providing staffing, rent, utilities, and supplies.  Camber purchased the physical assets of Shery and assumed Shery’s lease at 3867 Hughes Ave., Suite B.  On January 28, 2000 his employment with Camber was terminated and he moved out of Suite B to another suite of offices.  On January 31, 2000, he contacted Pacific to transfer his telephone (310) 838-2225 to his new office.  He was told by Pacific that in September 1998, an employee of Camber had requested that the telephone number be transferred to Camber, which was done.  Pacific said that to transfer the telephone number back to Shery would require the consent of Camber.  Shery called Camber requesting consent; Camber refused.  (Camber had placed another chiropractor in Suite B.)  Shery testified that he had never agreed to permit Camber to take over number (310) 838-2225; Pacific had never called him seeking consent to transfer the number to Camber.  The first time he knew of the transfer to Camber was on January 31, 2000 when he sought to have the telephone number transferred to his new address.

A witness for Pacific testified the telephone number in dispute was transferred from Shery to Camber in September 1998 pursuant to a request from an employee of Camber and in compliance with the Pacific supersedure tariff.

2.1.23 RULE NO. 23 – PRIORITY OF ESTABLISHMENT, SUPERSEDURE OF SERVICE AND CHANGE IN BILLING

Supersedure and Change in Billing1
An arrangement for supersedure or change in billing of a working service may be made under the following conditions:

The applicant qualifies for the establishment of service under these Rules and other applicable tariff schedules.  Verbal approval is required from the outgoing customer and the applicant for business and residence service.2

*  *  *
1  Refer to Schedule Cal.P.U.C. No. A3. for application of charges and Schedule Cal.P.U.C. No. A2.1.1 for definitions.

2  The requirements for verbal approvals from the outgoing customer may be waived if the outgoing customer cannot be reached and the incoming customer can present evidence to the Utility of their responsibility for the account.

The Pacific witness admitted that a search of Pacific’s records did not show approval from the “outgoing customer” (Shery) but that under Note 2 of the tariff verbal approval can be waived under some circumstances.  Pacific admits that it has no record of the type of information provided by Camber when requesting the account change, but Pacific asserts that its business practice and tariff would have required Camber to provide Pacific with sufficient evidence establishing Camber’s responsibility for the account.  Pacific notified Shery of the transfer of the responsibility for the account from Shery to Camber when Pacific mailed closing bills to Shery in September and October 1998.  Since September 1998, Camber was billed for service to 838-2225, and paid the bills.  Pacific asserts that it complied with its tariffs and that Shery knew of the change in responsibility for the account as early as September 1998.

We agree with Pacific.  The evidence is not persuasive that Pacific erred in applying its supersedure tariff.  Further, if there was an error in the transfer of the account Shery knew, or should have known, of the error as early as September 1998.  Because of the change of position of the users of the telephone number it would be inequitable to reverse a transaction that occurred two years ago.  

ORDER

IT IS ORDERED that:

1. The relief required in the Complaint is denied.

2. This case is closed.

This order is effective today.

Dated September 7, 2000, at San Francisco, California.
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President
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