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	A.02-11-020

(Filed November 8, 2002)




ORDER MODIFYING AND DENYING REHEARING OF 

DECISION 04-03-040 

In Decision (“D.”) 04-03-040, we authorized a general rate increase of $197,000 in 2004 (about 28%) for the Redwood Valley District of the California Water Service Company (“Cal Water”).  We also authorized the Cal Water to file, by advice letters, for attrition year adjustments in 2005 and 2006.  We approved a rate of return (“ROR”) of 8.11% and a return on equity (“ROE”) of 9.32%.

On April 16, 2004, Cal Water and the Office of Ratepayer Advocates (“ORA”) filed a joint application for rehearing of the instant decision.  Cal Water and ORA allege that the decision errs in adopting the stipulated interim ROR and ROE as final.   The parties had agreed to interim ROR and ROE calculations, pending resolution of Cal Water’s ROR in A.03-01-034.  Applicants contend that the decision is not supported by substantial evidence and that there are no findings of fact to support the adopted ROR and ROE other than the stipulation of Cal Water and ORA for interim ROR and ROE calculations.  Applicants further argue that the decision’s rejection/alteration of the stipulation violated due process and Rule 51.7, and discourages alternative dispute resolution.  Applicants assert that Cal Water was entitled to present additional evidence and to cross-examine ORA if, as here, the interim numbers were to be used for purposes other than intended by the parties.  Applicants allege that the legal errors cannot be cured without granting rehearing and reopening the record.

We have reviewed each and every allegation of error raised in the application for rehearing.  We are persuaded that we should modify the decision to adopt the stipulated ROR and ROE as interim only and to direct Cal Water to file new tariffs using the ROR adopted in D.04-04-041.  With these changes, we are of the opinion that rehearing should be denied.  

I. FACTUAL BACKGROUND

This proceeding was initiated on November 8, 2002, when Cal Water filed an application for a rate increase (A.02-11-020).  The Commission held public participation hearings and evidentiary hearings on the proposed rate increase.  During the course of hearings, the parties modified their positions, resulting in substantial agreement between the parties on most of the issues in the application.  Because the ROR and ROE were being fully litigated in Application 03-01-034, et al., Cal Water and ORA agreed it would be reasonable, as well as more efficient, to stipulate to interim cost of capital calculations for this proceeding, pending resolution of A.03-01-034.  The parties stipulated to an interim ROR of 8.11% and an interim ROE of 9.32%, applicable only to the Redwood Valley District and only to this application.  The parties further agreed that, upon resolution of A.03-01-034, Cal Water’s authorized ROR and ROE for that proceeding would be applied prospectively to the Redwood Valley District.         
In D.04-03-040, we concluded that it was reasonable to approve the stipulated ROR and ROE.  However, we also concluded that the stipulated figures should be used throughout the rate case cycle (2004 through 2006) for the Redwood Valley District, rather than interim only.  The Commission stated:

Cal Water and ORA agreed to use the ROE and ROR adopted in A.03-01-034 for prospective use for this district, based on the assumption that the parties would fully litigate these issues in A.03-01-034.  However, there is currently a settlement pending in that application.  In settlements, the parties do not fully litigate the issues, but rather make case-specific trade-offs.  We cannot determine on this record whether or not the tradeoffs made in A.03-01-034 are reasonable for this district.  We therefore adopt an 8.11% ROR and a 9.32% ROE [for] purposes of the test year and attrition year rate adjustments approved in the application.

(D.04-03-040 at p.4.  Emphasis added.  See also D.04-03-040 at p. 17.)

On April 16, 2004, Cal Water and ORA filed the instant application for rehearing.  No responses were filed.

II. DISCUSSION

Rule 51 of the Commission’s Rules of Practice and Procedure deals with settlements and stipulations.  Rule 51.7 provides:

The Commission may reject a proposed stipulation or settlement without hearing whenever it determines that the stipulation or settlement is not in the public interest.  Upon rejection of the settlement, the Commission may take various steps, including the following:

1.  Hold hearings on the underlying issues, in which case the parties to the stipulation may either withdraw it or offer it as joint testimony,

2.  Allow parties time to renegotiate the settlement,

3. Propose alternative terms to the parties to the settlement which are acceptable to the Commission and allow the parties reasonable time within which to elect to accept terms or request other relief.

We recognize, as Cal Water points out, that in other cases in which we have altered a proposed stipulation or settlement, we have expressly notified the parties of the right to reject the alteration and go to hearings or to seek other relief.  (See D.93-06-032, 49 Cal.P.U.C.2d 486, 489-490; D.95-03-015, 59 Cal. P.U.C.2d 13, 23; and D.03-07-032, mimeo at p. 22.)  Here, ORA and Cal Water objected in comments to the proposed decision’s use of the stipulated interim ROR and ROE as the final ROR and ROE.  However, these objections were rejected and the applicants were not notified of the opportunity to seek other relief.  (D.04-03-040 at p. 16.)

We have determined that we should modify the D.04-03-040.  Upon review, we find that it is reasonable to approve the stipulated ROR and ROE on an interim basis, pending resolution of A.03-01-034.  This approach is consistent with that taken in D.03-10- (A.02-11-021 and A.02-11-022), which involved rates charged by Cal Water in the Antelope Valley District and the Kern River District.  In D.03-10-005, we approved an all-party settlement, which included interim ROR and ROE calculations, pending resolution of A.03-01-034.  We directed Cal Water to file advice letters revising the rates using the ROR and ROE adopted in A.03-01-034.  We further directed Cal Water to file the advice letters within 30 days after the effective date of the decision issued in A.03-01-034.  We stated that the advice letters would go into effect upon the Water Division’s determination that they conformed to D.03-10-005.

Therefore, the stipulated ROR of 8.11% and ROE of 9.32% will be used on an interim basis only.  On April 22, 2004, we issued a decision in A.03-01-034.  That decision, D.04-04-041, approves an ROR of 8.6% for both the test year and the attrition years (2004 through 2006).  Thus, by this decision, we approve an 8.6% ROR as the final ROR for the Redwood Valley District for 2004 through 2006.  We will direct Cal Water to file tariffs, by advice letter, with revised rates within 30 days of issuance of the instant decision.  Those advice letters shall go into effect upon the approval of the Water Division.

III. CONCLUSION

For all of the foregoing reasons, we will deny rehearing, but will modify the decision to state that the stipulated ROR of 8.11% and ROE of 9.32% is adopted on an interim basis, and that the final ROR will be 8.6% as approved in D.04-04-041.

Therefore IT IS ORDERED that: 

1.  Decision (“D.”) 04-03-040 is modified as set forth in this order.

2.  It is reasonable to adopt the stipulated rate of return (“ROR”) of 8.11% and return on equity (“ROE”) of 9.32% on an interim basis for the Redwood Valley Water District.

3.  The California Water Service Company (“Cal Water”) is shall file, by advice letter, new tariffs with revised rates within 30 days of the issuance of this decision, using the ROR of 8.6% adopted in D.04-04-041.

4.  The ROR of 8.6% shall be used for the new tariffs for the 2004 test year and for the attrition year rate adjustments approved in D.04-03-040.

5.  The revised tariffs shall be reviewed by the Water Division and shall go into effect after the Water Division’s determination that they conform to this order.  

6.  Rehearing of Decision 04-03-040, as modified, is denied.

Dated June 9, 2004, at San Francisco, California.
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