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ORDER DENYING REHEARING OF DECISION (D.) 07-04-045
I. INTRODUCION
In this Order we dispose of the application for rehearing of Decision (D.) 07-04-045 (“Decision”) filed by NextG Networks of California, Inc. (“NextG”).  Since 2003, NextG has held a certificate of public convenience and necessity (“CPCN”) to provide limited facilities-based (“LFB”) and resold local exchange, access and interexchange telecommunications services for wireless carriers as a competitive local exchange carrier (“CLEC”) and nondominant interexchange carrier (“NDIEC”).  The Commission approved NextG’s LFB authority in Decision (D.) 03-01-061.
  

In D.06-01-006,
 we clarified that NextG’s LFB authority allowed it to engage in non-construction activities, including radiofrequency (“RF”) transport service, and the installation of microcells and antennas in or on existing utility poles.
  In its instant application (A.) 06-05-031, NextG sought authority to expand its CPCN to include full facilities-based (“FFB”) competitive local exchange service.  Specifically, NextG sought authority to undertake the following construction activities: (1) new pole installation; (2) small-scale trenching and conduit installation; and (3) micro-trenching and installation of laterals.  In connection with these activities NextG sought approval of an expedited environmental review process on the ground that all the activities are potentially exempt from the California Environmental Quality Act (“CEQA”). 

In D.07-04-045, we granted NextG’s request for FFB authority subject to certain requirements and conditions.  We also approved a process for NextG to seek expedited environmental review of certain facilities construction.  Finally, we ordered that a separate investigation be opened to determine:  (a) whether NextG violated its existing limited facilities-based (“LFB”) CPCN when it engaged in ground-disturbing activity; and (b) whether NextG violated Rule 1.1 of the Commission’s Rules of Practice and Procedure by failing to disclose to the Commission that it had engaged in such activity. 

A timely application for rehearing was filed by NextG challenging D.07-04-045 on the grounds that:  (1) the Decision erroneously limits application of the expedited environmental review process; (2) the Commission allegedly predetermined a violation of General Order 159-A, which should properly be decided in the investigation proceeding; and (3) the Commission allegedly predetermined that D.99-10-025 prohibits NextG’s partnership arrangements with wireless carriers, which should properly be decided in the investigation proceeding.  A response to NextG’s application for rehearing was filed by ExteNet Systems, Inc. (“ExteNet”)  

We have carefully reviewed the arguments raised by NextG and are of the opinion that good cause has not been established to grant rehearing.  Accordingly, the application for rehearing of D.07-04-045 is denied. 
II. DISCUSSION
A. Scope of the Expedited Environmental Review Procedure

NextG acknowledges that the expedited environmental review process may be utilized for most requested activities, including the construction of new poles.  However, it objects to the condition which links availability of that process to local ordinances for pole construction activities.  NextG argues the Decision errs because:  (a) the Commission is obligated under state and federal law to create a competitively-neutral playing field for similarly situated carriers, and no similar limitation was adopted in conjunction with the expedited review procedure adopted for ExteNet (formerly ClearLinx) and CA-CLEC;
 (b) certain wireless communication equipment is already exempted from the undergrounding requirements of many local jurisdictions because it will only operate above-ground; and (c) the poles NextG would construct are similar to above-ground utility facilities already existing in many underground districts.  (NextG Rhg. App., at pp. 3-5.)  As explained below, NextG’s arguments fail to establish legal error.

D.07-04-045 authorized an expedited environmental review process for specified construction projects if they qualify for a statutory categorical exemption that would eliminate the need for CEQA review.  (D.07-04-045, at pp. 3-6.)  However, in D.07-04-045 we noted that the construction of new utility poles in designated local underground utility districts is often subject to strict local ordinances and may not qualify for a categorical exemption.
   For this reason, we determined it was reasonable to condition use of the expedited review procedure such that it can only be used for the construction of new poles in underground districts where local jurisdictions grant such exemptions. (D.07-04-045, at p. 6.)

There is no merit to NextG’s first argument because NextG makes only a broad accusation that the Decision runs afoul of state or federal requirements, without identifying any specific state or federal law which the Decision allegedly contravenes, or providing analysis of how the Decision is unlawful.  It is not persuasive to argue that the Decision is unfair because it differs from the expedited environmental review procedure we adopted for ExteNet and CA-CLEC.  That contention fails because it is based on the incorrect premise that the type of activities NextG proposed were identical to those proposed by ExteNet and CA-CLEC.  In fact, the construction activities proposed by ExteNet and CA-CLEC were less extensive and did not include the construction of new poles.
  To the extent the requested activities are the same, we adopted the same review processes here.  However, it was not necessary to address issues of new pole construction and underground utility districts in either the ExteNet or CA-CLEC decisions.  Therefore, our decisions in those cases offer no guidance or precedent regarding treatment of this issue.

NextG also contends there is no need or legal authority to link the review of CEQA exemptions to local ordinances because many underground districts already except certain wireless communication equipment from their undergrounding requirements on the basis that it can only operate above-ground.
  NextG points to Commission Resolutions which have similarly allowed exceptions from the scenic highway undergrounding requirement, for wireless antennae facilities requiring “line of sight” to operate.
  (NextG Rhg. App., at pp. 3-4.)

Neither the ordinances nor Resolutions cited by NextG provide a convincing basis to establish that D.07-04-045 is unlawful.  While some municipal codes may allow above-ground wireless utility equipment in underground districts, some do not.  The process adopted by the Decision recognizes that local jurisdictions may differ, and thus any determination should be made on a case-by-case basis.

It is true that we have allowed certain wireless carriers to deviate from the state policy articulated under Public Utilities Code section 320.
  Section 320 requires utility facilities along scenic highways to be undergrounded whenever feasible, and certain exceptions have been allowed where certain equipment cannot function underground.  However, we do not view the cited Resolutions to be relevant here.  The issue here is not simply whether the proposed facilities may ultimately be permitted above-ground.  Rather, the issue is ensuring the correct process is applied so that adequate environmental review is performed.  The Resolutions do not address the issue of whether environmental review would be required.  They only find that the facilities need not be built underground.  Accordingly, the Resolutions offer no guidance on the issue in this proceeding. 

We are aware that the California Constitution does provide this Commission with preemptive authority over local jurisdictions with respect to the regulation of utilities.
  At the same time, the Constitution provides cities the power to make and enforce local ordinances and regulations not in conflict with general laws.
  The process adopted in our Decision is consistent with long standing Commission policy to recognize local government concerns and require utilities to accommodate local land use requirements in constructing their facilities.  Indeed, even section 320, cited by NextG provides:  “[T]he commission shall coordinate its activities regarding the plan [for undergrounding utility distribution facilities] with local governments and planning commissions concerned.”  

Finally, NextG contends that any bar to using the expedited process for pole construction may not apply where the underground districts already contain similar above-ground facilities.  In those instances, NextG maintains the CEQA provisions which would otherwise require environmental review would not apply and the expedited review process could be used.
  (NextG Rhg. App., at p. 3.)  While this may be true in some instances, it is a factual determination that is properly made on a case-by-case basis at the time NextG submits its individual project requests seeking to use the expedited environmental review process.  The possibility NextG raises has no bearing on whether the process adopted by D.07-04-045 is lawful. 
B. The Decision’s Conclusions Regarding Compliance With G.O. 159-A Notice Requirements

NextG argues our Decision should have deferred any conclusion regarding compliance with the G.O. 159-A
 notice requirements because:  (a) the issue will be material to the investigation proceeding and thus any conclusion now is premature; (b) although the parties addressed G.O. 159-A, the issue was not fully briefed; (c) the application of G.O. 159-A requires a complex analysis of additional issues; and (d) the Decision did not fully analyze NextG’s arguments.  (NextG Rhg. App., at pp. 5-7.)  We find these arguments without merit. 
It was not premature to reach any determination regarding G.O. 159-A in the course of this proceeding.  NextG itself concedes that the issue of whether NextG and/or its wireless carrier partners complied the G.O. 159-A notice requirements was raised early in the proceeding.  (NextG Rhg. App., at p. 5.)  Consequently, it was reasonable and necessary to address the issue in determining whether to initiate an investigation.  Contrary to NextG’s suggestion, we did not make a final determination regarding any individually alleged violation so as to ultimately determine that fines or sanctions should be imposed.  Our Decision explicitly left the final determination to the investigation proceeding.  NextG and other parties have been given notice of the issues to be considered in the investigation and will have an opportunity to be heard during the investigation proceeding.  However, we conclude there was a prima facie case regarding  NextG’s pattern of behavior, including whether or not NextG or the wireless carriers on whose behalf it was acting, submitted G.O. 159-A notification letters attendant to certain ground-disturbing activity (not permitted under NextG’s LFB authority).  (D.07-04-045, at pp. 9. 13 [Finding of Fact Number 13.].)  

NextG incorrectly asserts that the issues relevant to the scope of this proceeding were not fully briefed, or that in order to make any determination complex analysis of other issues is needed.  NextG’s briefs devoted several pages to G.O. 159-A issues, including the referenced “cell site” and G.O. 159-A exemption issues.  In attempting to refute the alleged violations, NextG’s own pleadings state that the G.O. 159-A issues in question were addressed in its reply to the initial protests, testimony and exhibits presented during two days of evidentiary hearings, and through over 1,200 pages of documents NextG produced in response to discovery.  NextG may disagree with our conclusion, however the Decision is not unlawful because NextG now feels it did not brief the issues as fully as it could have.  Further, NextG offers no basis to establish that we failed to fully consider its arguments.  

Our Decision reasonably explored G.O. 159-A issues to the degree necessary to reach a determination of whether an investigation was warranted.  We did so because the matter was clearly an issue in controversy.  As a result, we directed the investigation to evaluate each alleged violation in light of potential environmental impacts, as well as determine whether Rule 1.1 violations occurred.  (D.07-04-045, at pp.1, 11.)  As is customary, we also expect the investigation will explore whether there were mitigating actions NextG may have taken to diminish or exacerbate any alleged wrongdoing (as may be determined), any precedent and decisions involving comparable factual circumstances, and whether penalties are warranted.  At that time, NextG will have additional opportunity to raise relevant issues and defenses that may mitigate or eliminate any actual determination of violations and/or sanctions. 
C. The Decision’s Conclusions Regarding Applicability of D.99-10-025 to NextG’s Partnership Arrangements With Wireless Carriers

NextG argues our Decision should have deferred any conclusion regarding applicability of D. 99-10-025 
 to its partnership arrangements with other wireless carriers because: (a) the issue will be material to the investigation proceeding and thus any conclusion now is premature; and (b) the facts of this case are distinguishable from D.99-10-025.  (NextG Rhg. App., at pp. 7-8.)  As explained below, these arguments are without merit.

Similar to G.O. 159-A, it was appropriate to address the applicability of D.99-10-025 (“Local Exchange Decision”) and NextG’s partnership arrangements at this juncture because the issue was raised, and thus in controversy.  The issue was briefed in this proceeding.  Again, we reasonably addressed the issue in order to determine whether to proceed with an investigation.  We did not make a final determination as to whether any individual partnership arrangement was improperly used to engage in impermissible construction nor did we determine whether sanctions are warranted.  That level of inquiry was left for the investigation, which is directed to consider the associated environmental impact issues and whether NextG improperly acted outside its LFB authority.  

NextG’s contention that the Local Exchange Decision does not apply because of differing factual circumstances is also not persuasive.
  In the cited decision we granted CPCNs to several telecommunications carriers to provide specified interLATA and intraLATA service, as well as specified resold local exchange service.  However, we deferred granting the carriers’ requested FFB authority pending resolution of environmental issues.
  Cmetric, Inc. (“Cmetric”) claimed its FFB authority should be granted due to unique circumstances – specifically, that it engaged in construction of certain projects in partnership with other carriers, public utilities, and municipalities.  Cmetric proposed, in pertinent part, that FFB construction activity should be approved in instances where it would engage in that construction using the CPCN authority held by its partners.  We rejected Cmetric’s proposal stating that authorization to construct could not be given simply by virtue of certain partnership arrangements.  We held that whether Cmetric engaged in construction directly or indirectly through those others, the potential environmental impacts must be studied and mitigated.
       

NextG’s position in this proceeding was essentially identical to that of Cmetric, i.e., that it properly engaged in certain construction activity because it did so under the CPCN authority of its partner carriers.  It was therefore, reasonable to apply the same policy to NextG’s partnership arrangements to the extent NextG used the CPCN authority of its partners to engage in construction activity not otherwise permitted under NextG’s own LFB CPCN.   

During the course of this proceeding NextG made the same assertion that the facts here were in fact different and so the Local Exchange Decision should not be applied.  NextG is simply attempting to relitigate an argument that was already considered and rejected.  Moreover, the factual circumstances NextG raises did not change our determination regarding the applicability of the Local Exchange Decision.  
III. CONCLUSION 

For the reasons specified above, the application for rehearing of D.07-04-045 is denied.
Therefore IT IS ORDERED that: 

1. The application for rehearing of D.07-04-045 is denied.
2. This proceeding, A.06-05-031 is closed.

This order is effective today.

Dated July 12, 2007, at San Francisco, California.

MICHAEL R. PEEVEY
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� In the Matter of the Application of NextG Networks of California, Inc. for a Certificate of Public Convenience and Necessity to Provide Limited Facilities-Based and Resold Competitive Local Exchange, Access and Interexchange Service (“LFB Decision”) [D.03-01-061] (2003) __ Cal.P.U.C.3d __. 


� City and County of San Francisco vs. NextG Networks of California (“Opinion Resolving Complaint”) [D.06-01-006] (2006) __ Cal.P.U.C.3d __, as modified by Order Modifying and Denying Rehearing of Decision 06-01-006, and Denying Motion for Expedited Consideration (“Rehearing Decision”) [D.06-07-036] (2006) __ Cal.P.U.C.3d __.


� Rehearing Decision [D.06-01-006], supra, at p. 2 (slip op).


� See Application of ClearLinx Network Corporation (U-6959-C) for a Modification to its Certificate of Public Convenience and Necessity in Order to Provide Competitive Local Exchange, Access and Non-Dominant Interexchange Services (“Extenet Decision”) [D.06-04-063] (2006) __ Cal.P.U.C.3d __; and In the Matter of the Application of CA-CLEC LLC (U-6936-C) for Modification of its Certificate of Public Convenience and Neccesity to Comply with the California Environmental Quality Act (“CA-CLEC Decision”) [D.06-04-067] (2006) __ Cal.P.U.C.3d __. 


� This issue was raised in the Protest of the League of California Cities and the City and County of San Francisco, dated July 5, 2006. 


� See Extenet Decision [D.06-04-063], supra, at p. 2 (slip op.); and CA-CLEC Decision [D.06-04-067], supra, at pp. 2-3 (slip op.).          


� Citing to a number of local municipal codes including City of Glendale Municipal Code, Title 13, Chapter 13.52, Underground Utility Districts, Section 13.52.070, Exceptions-Nonemergency: “[T]he provisions of this chapter shall not apply to the following types of facilities: (E) Antennas, associated equipment and supporting structures, used by a utility for furnishing communication services.”    


� Citing to Resolution T-16783 and Resolution T-17059.


� Section 320 provides in pertinent part: “[T]he Legislature hereby declares that it is the policy of this state to achieve, whenever feasible and not inconsistent with sound environmental planning, the undergrounding of all future electric and communication and distribution facilities which are proposed to be erected in proximity to any highway designated as a scenic highway.…” (Pub. Util. Code, §320.).


� See Cal. Const. art XII, § 8 of the California Constitution provides in pertinent part: “[A] city, county, or other public body may not regulate matters over which the Legislature grants regulatory power to the Commission…”


� See Cal. Const. art. XI, § 7.  Also see Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1014-1015; 2000 Cal.App. LEXIS 744, at ** 15-16.    


� In particular NextG refers to the “unusual circumstance” exception under CEQA Guideline Section 15300.2(c) (Cal. Code of Regs., tit. 14, § 15300.2, subd. (c).)


� G.O. 159-A governs the construction of wireless telecommunications facilities in California and includes a requirement that cellular providers provide the Commission with a notification letter demonstrating local land use approval (or that no such approval is required) for certain types of construction. (G.O. 159-A, Section IV.)


� Re Competition for Local Exchange Service (“Local Exchange Decision”) [D.99-10-025] (1999) 2 Cal.P.U.C.3d 700.


� NextG claims that unlike the situation in D.99-10-025, its agreements with wireless carriers differed because they involve (a) construction of facilities necessary for, and to be used by, wireless carriers to provide their own services; (b) a legitimate and shared business purpose; and (c) local permitting and CEQA review where necessary. (NextG Rhg. App., at p. 7.)


� Local Exchange Decision [D.99-10-025], supra, at p. 701.


� Id., at p. 703.
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