A.07-05-035  ALJ/BDP/avs







ALJ/BDP/avs

Mailed 8/24/2007
Decision 07-08-020  August 23, 2007
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of Comtel Telcom Assets LP for the Approval of M.N. Indirect Change in Control of Comtel Telecom Assets LP.  (U 5384 C)

	Application 07-05-035
(Filed May 31, 2007)


OPINION GRANTING TRANSFER OF CONTROL
1.  Summary

This decision authorizes the transfer of control of Comtel Telecom Assets LP (Comtel or Applicant)
 resulting from a minority member acquiring a majority ownership interest in Comtel’s corporate structure.  This proceeding is closed.
2.  The Application

Pursuant to the Pub. Util. Code § 854, Applicant requests Commission approval for a transaction that will result in the indirect change in control of Applicant.  The indirect change in control will result from a minority member acquiring a majority interest in and control of an upstream limited liability company four levels above Applicant.

Applicant states that for important business reasons, the general partner of the general partner of the fund that owns Applicant, Sowood Fund III, must make certain management changes to its structure by June 30, 2007.  As part of these changes, only one of the three current members of the limited liability company that is the general partner of the limited partnership that is the general partner of Sowood Fund III will remain as an interest holder in such limited liability company and will become the managing member of the general partner that ultimately controls Applicant.

Applicant submits that although the proposed transaction will result in a change in the indirect control of Applicant, no assignment of authorizations, assets, or customers will occur as a consequence of the change.  Applicant will continue to provide service to its existing customers pursuant to its authorizations under the same rates, terms and conditions.  According to Applicant, this change will be transparent to the customers of Applicant.

3.  Description of the Transfer of Control

Comtel is a limited partnership organized under the law of the State of Texas.  The principal office for Comtel is located at 433 Las Colinas Blvd. E., Suite 1300, Irving, TX 75039.  Comtel is owned by (1) Comtel Assets Corp. as Comtel’s primary limited partner, (2) various current and former officers of Comtel Assets Inc. and employees of Comtel as limited partners, and (3) Comtel Assets as Comtel’s general partner.  Comtel Assets Corp. is wholly owned by Sowood Commodity Partners Fund III (Sowood Fund III), and Comtel Assets Inc. is majority owned by Sowood Fund III.  Sowood Fund III’s limited partner is Harvard Private Capital Holdings, Inc., a passive institutional investor that is wholly owned by the President and Fellows of Harvard College.  The general partner of Sowood Fund III is Sowood Community Partners GP III LP (Sowood GP III).  The general partner of Sowood GP III is Sowood GP III LLC, which is, in turn, owned by the following members:  Jeff Larson (the managing member), Stuart Porter, and Megan Kelleher.  As a result of these various ownership interests, the majority of the equity of Comtel is ultimately owned by the President & Fellows of Harvard College through the limited partnership interests of Sowood Fund III, while ultimate control of Comtel is held by Jeff Larson through the successive general partners of Sowood Fund III.

Applicant states that the proposed change in control is the result of certain management changes being made to Sowood’s private equity funds, which include Sowood Fund III, and their successive general partners.  As part of the change, two of the three members, including the current managing member, of Sowood GP III LLC will leave the limited liability company and Stuart Porter will become the managing member and will wholly own the other member.  (In addition, the name of the entity will be changed to Denham GP III LLC.)  As a result of these changes, Stuart Porter ultimately will control (subject to certain protections for minority equity holders) the successive general partner interests of Sowood Fund III and, therefore, Comtel.  Sowood Fund III and its successive general partners will be renamed “Denham.”  The limited partnership interests of Sowood Fund III, however, will not change.

4.  Financial Showing

Applicant furnished under seal, as Exhibits B and C to the application, the most recent financial statements for Comtel.  These documents show that Comtel meets the Commission’s financial standards applicable to parties seeking control of facilities-based carriers.

5.  Motion for Protective Order

Pursuant to Pub. Util. Code § 583 and General Order 66-C, Applicant requests that the financial information submitted in the application be kept under seal.  Applicant represents that the information is proprietary and sensitive, and the information, if revealed, would place Comtel at an unfair business disadvantage.  We have granted similar requests in the past and will do so here.

6.  Public Interest Considerations

The sole issue in this proceeding is whether, upon the change of control, Comtel will continue to have requisite managerial, financial, and technical support to provide service, and whether granting this application is otherwise consistent with the public interest.

Applicant submits that the transaction will serve the public interest.  The proposed structural and management changes to the ultimate controlling investment entity will enable the investing entities to implement an improved business, financial, and management structure.  Applicant will continue to provide high-quality telecommunications services to consumers in California.  Further, Applicant will not change its name or its rates, terms or conditions of service as result of the change in ultimate control.  Applicant believes the change in ultimate control will be transparent to consumers.

7.  Discussion

Applicant seeks approval of the proposed transfer of control pursuant to Pub. Util. Code § 854(a), which, in relevant part, states:

No person or corporation . . . shall merge, acquire, or control . . . any public utility organized and doing business in this state without first securing authorization to do so from the commission . . . Any merger, acquisition, or control, without that prior authorization shall be void and of no effect.

The Commission has broad discretion to determine if it is in the public interest to authorize a transaction pursuant to § 854(a).
  The primary standard used by the Commission to determine if a transaction should be authorized under § 854(a) is whether the transaction will adversely affect the public interest.

For the following reasons, we conclude that it is reasonable to grant this § 854(a) application.  First, Comtel will continue to operate as it has done in the past, using the same names and operating authorities.  Second, the public may benefit from the transfer of control to the extent the transaction enhances the ability of Comtel to raise capital, maintain and expand services and operations in California.  Third, there is no opposition to this application.  For these reasons, we see no reason to withhold authority for the transfer of control before us here.

8.  Categorization and Need for Hearing

In Resolution ALJ 176-3193, dated June 7, 2007, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  No protests have been received.  Given this status, public hearing is not necessary and it is not necessary to alter the preliminary determinations made in Resolution ALJ 176-3193.

9.  Waiver of Comment Period

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util. Code § 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

10.  Assignment of Proceeding

Timothy Alan Simon is the assigned Commissioner and Bertram D. Patrick is the assigned Administrative Law Judge in this proceeding.
Findings of Fact

1. Comtel is authorized by D.05-12-053 to provide limited facilities-based and resold local exchange telecommunications services and resold intraLATA and interLATA interexchange telecommunication services.
2. Comtel seeks authorization of the transfer of control resulting from a minority member acquiring a major ownership interest in its corporate structure.

3. Pub. Util. Code § 854(a) requires Commission authorization to transfer control of a public utility.  Any transfer of control without Commission authorization is void under the statute.

4. Comtel will continue offering current services and use the same name and authority after the transfer of control.

5. Comtel is current on reporting and transmitting the user fees applicable to its California operations.

6. Upon completion of the transaction, Comtel will not change its name or its rates, terms or conditions of service as a result of the change in ultimate control.

7. Applicant contends that the transaction will be transparent to California consumers.

8. There is no opposition to this application.

Conclusions of Law

1. This is a ratesetting proceeding and no hearing is necessary.
2. This application should be approved and become effective immediately because it is not adverse to the public interest.

3. Approval of this application is not a finding of value of the rights and property being transferred.

ORDER

IT IS ORDERED that:

1. Comtel Telecom Assets LP (Comtel) is authorized, pursuant to Pub. Util. Code §§ 851-854 to implement the transfer of control of Comtel as described in the application.
2. The request of Comtel to have the financial information filed with this application kept under seal is granted for two years from the effective date of this decision.  During that period, the information shall not be made accessible or disclosed to anyone other than the Commission staff except on the further order or ruling of the Commission, the assigned Commissioner, the assigned Administrative Law Judge (ALJ), or the ALJ then designated as Law and Motion Judge.

3. If Comtel believes that further protection of the information kept under seal is needed, it may file a motion stating the justification for further withholding of the information from public inspection, or for such other relief as the Commission’s rules may then provide.  This motion shall be filed no later than one month before the expiration date.

4. Comtel shall notify the Director of the Commission’s Telecommunications Division in writing of the transfer of control, as authorized herein, within 30 days of completion of this transaction.  A true copy of the instrument(s) of transfer shall be attached to the notification.

5. Application 07-05-035 is closed.

This order is effective today.
Dated August 23, 2007, at San Francisco, California.
MICHAEL R. PEEVEY
                    President
DIAN M. GRUENEICH
JOHN A. BOHN
RACHELLE B. CHONG
TIMOTHY ALAN SIMON

   Commissioners
�  Comtel provides intrastate, interstate and international long distance throughout the United States, and Comtel is authorized to provide local exchange and exchange access services in every state except Alaska, Hawaii, and Virginia.  In California, Comtel is authorized to provide limited facilities-based and resold local exchange telecommunications services and resold intraLATA and interLATA interexchange telecommunications services pursuant to Decision (D.) 05-12-032 dated December 15, 2005.  D.05-12-032 transferred to Comtel the Certificate of Convenience and Necessity from (1) VarTec Telecom, Inc. in D.02-04-020, D.95-01-011, and D.94�05�053, (2) Excel Telecommunications, Inc. in D.02-09-013, D.97-05-023, and D.90�02-028, and (3) VarTec Solutions, Inc. in D.96-02-072 and D.95-10-009.


�  D.95-10-045, 1995 Cal. PUC LEXIS 901, *18-19.


�  D.00-06-079, p. 13.
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