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OPINION GRANTING TRANSFER OF CONTROL
1. Summary

Applicant, The Siskiyou Telephone Company (Siskiyou),
 requests approval of the transfer of control of Siskiyou from the existing shareholders of its parent company to the shareholders as they will exist after the transfer.  The Application is granted.
2. Background
On November 27, 2006, Eleanor D. Hendricks, the controlling shareholder of Siskiyou, passed away.  At the time of her death, Mrs. Hendricks was the sole trustee of a Trust she had created in 1998 (Trust), and as such she exercised effective control of Siskiyou by virtue of the Trust’s ownership of a controlling majority of the preferred shares of Siskiyou’s parent company, Siskiyou Communications, Inc.  The time has now come for the assets of the Trust to be distributed to the beneficiaries of the Trust, including its preferred stock in Siskiyou Communications.  The beneficiaries of the Trust are Kisten Berryhill, Rodney Hendricks and Brenda Kellogg, Mrs. Hendricks’ grandchildren (Hendricks heirs).  Along with the other existing shareholders, the Hendricks heirs will exercise control over Siskiyou instead of the Trust.  Siskiyou seeks an order of this Commission approving that transfer of control of Siskiyou.
3. Section 854 Authority

The application seeks approval of the transfer of control pursuant to Pub. Util. Code § 854, which states in pertinent part:

No person or corporation, whether or not organized under the laws of this state, shall merge, acquire, or control either directly or indirectly any public utility organized and doing business in this state without first securing authorization to do so from the Commission.  The Commission may establish by order or rule the definitions of what constitutes merger, acquisition, or control activities which are subject to the section.  Any merger, acquisition, or control without that prior authorization shall be void and of no effect.  No public utility organized and doing business under the laws of this state, and no subsidiary or affiliate of, or corporation holding a controlling interest in a public utility, shall aid or abet any violation of this section.

The meaning of § 854 is clear.  It was added to ensure that no acquisition or transfer can be effected without this Commission first having an opportunity to consider whether the acquisition or transfer is consistent with and promotes the public interest.  But equally clear is the fact that its provisions cannot be applied literally to acquisitions through inheritance.

The Legislature has recognized this conflict.  After the Commission on similar reasoning approved a testamentary transfer of a small water company in 1982 (Application of Bianca Gambi (1981) 7 CPUC 2d 52), the Legislature amended § 853 of the Code to provide that the provisions of § 854 would not apply to a transfer of ownership of a small water company from a decedent to a member of the decedent’s family under the Probate Code or by will, trust, or other instrument.  (See Pub. Util. Code § 853(c).)
A certificate of public convenience and necessity to operate a public utility is a right that has value.  It has sufficient independent existence to be made the subject of a bequest in case of death.  But the estate of an heir vests in the heir at the time of the testator’s death.  (Probate Code § 240.)  It would be impossible for the Commission to consider in advance the bequest clauses in each certificate holder’s will or trust setting up a potential bequest of an interest in a public utility, or to predict the circumstances that might exist at the time of the testator’s death.

Nonetheless, the rights of inheritance and testamentary disposition are statutory and subject to legislative control, and the Legislature, in exercising its plenary power, had adopted provisions governing the descent of property in this state as set forth in the Probate Code.  Here, voting control of the utility was passed to the existing shareholders upon the death of Mrs. Hendricks pursuant to a valid testamentary instrument.  As we see it, absent evidence that any given devolution results in or creates a situation inconsistent with or adverse to the public interest, our role should be a ministerial one in passing to and affording the beneficiary substantially the same rights and privileges as were held by the predecessor.  (See, Application of Bianca Gambi (1981) 7 CPUC 2d 52.)  Should the successor’s interest appear to the Commission inconsistent with or prove adverse to the public interest, this Commission always can, after notice and hearing, cancel, revoke, or suspend the inherited interest.  Of course, it is always necessary that a beneficiary make application to this commission to obtain authorization.
4. Public Interest Considerations

The sole issue in this proceeding is whether, upon the transfer of control, will Siskiyou continue to have requisite managerial, financial, and technical support to provide service, and whether granting this application is otherwise with the public interest.

Based on exhibits filed with the application, it is apparent that each of the Hendricks heirs has been intimately involved in the business operations of Siskiyou for many years and is well qualified to participate in the exercise of control of Siskiyou along with the other existing shareholders of Siskiyou Communications.  The Hendricks heirs intend that Siskiyou continue to rely on company management and other employees to fulfill their existing responsibilities as they did prior to Eleanor Hendricks’ death.  The involuntary transfer of control from the Trust to the share holders as a group will not result in any changes to Siskiyou’s rates, tariffs or service quality.

5. Financial Showing
Siskiyou furnished with the application its most recent financial statements.  These documents show that Siskiyou meets the Commission’s financial standard applicable to parties seeking control of facilities-based carriers.

6. Waiver of Comment Period
Pursuant to Rule 14.6(b) of the Commission’s Rules of Practice and Procedure, all parties stipulated to waive the 30-day public review and comment period required by Section 311 of the Public Utilities Code and the opportunity to file comments on the proposed decision.  Accordingly, this matter was placed on the Commission’s agenda directly for prompt action.
7. Assignment of Proceeding

Rachelle B. Chong is the assigned Commissioner and Bertram D. Patrick is the assigned Administrative Law Judge in this proceeding.
Findings of Fact

1. Siskiyou is authorized to provide local telephone services in California.
2. Siskiyou seeks authority to transfer control of Siskiyou from the existing shareholders of its parent company to the shareholders as they will exist after the transfer.

3. Pub. Util. Code § 854(a) requires Commission authorization to transfer control of a public utility.  Any transfer of control without Commission authorization is void under the statute.
4. Siskiyou will continue offering its current services and use the same name and authority after the transfer of control.

5. Siskiyou is current on reporting and transmitting the user fees applicable to its California operations.

6. Upon completion of the transaction, Siskiyou will continue to be operated by the same management team.

7. There is no opposition to this application.

Conclusions of Law

1. This is a Ratesetting proceeding and no hearing is necessary.
2. This application should be approved and become effective immediately because it is not adverse to the public interest.

3. Approval of this application is not a finding of value of the rights and property being transferred.

ORDER

IT IS ORDERED that:

1. Siskiyou Telephone Company (Siskiyou) is authorized, pursuant to Pub. Util. Code §§ 851-854, to transfer control of Siskiyou from the existing shareholders of its parent company to the shareholders as they will exist after the transfer, as more fully described in the application and exhibits attached to the application.
2. Siskiyou shall notify the Director of the Commission’s Communications Division in writing of the transfer of control, as authorized herein, within 30 days of completion of the transaction.  A true copy of the instrument(s) of transfer shall be attached to the notification.

3. Application 07-05-026 is closed.

This order is effective today.
Dated August 23, 2007, at San Francisco, California.
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�  Siskiyou is an incumbent local exchange telephone utility subject to regulation by the Commission.  It provides local exchange service in the unincorporated region of Siskiyou County, serving approximately 2,700 access lines.
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