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OPINION GRANTING PETITION FOR MODIFICATION
1. Summary

Consistent with the directive of Decision (D.) 07-05-061, the petition for modification is granted and D.01-03-074 is modified to expressly reflect that its authorization of the transfer of control of Calnev Pipe Line LLC (Calnev) to Kinder Morgan Energy Partners, L.P. (KMEP) also extends to Kinder Morgan Inc. (KMI).  KMI has effective control over Calnev through its indirect ownership and control of both the general partner of KMEP and the entity to which the general partner has delegated authority to manage the KMEP’s business affairs. 

2. Procedural Background

By D.07-05-061, the Commission recently authorized the transfer of control over Calnev and its affiliate, SFPP, L.P., from KMI to Knight Holdco, LLC, subject to a number of conditions.  Seeking to comply with Ordering Paragraph 2 of D.07-05-061, KMI and KMEP filed this petition on May 25, 2007.  Ordering Paragraph 2 of D.07-05-061 provides:

KMI and Kinder Morgan Energy Partners, L.P. (KMEP) shall file, within 45 days of the effective date of this decision, a petition to modify Decision (D.) 01‑03-074 that requests clarification and correction of D.01‑03‑074 to extend the transfer of control over Calnev to not only KMEP, as ordered therein, but also to KMI.

3. Discussion

Calnev is a Delaware limited liability company qualified to do business in California, where it transports refined petroleum products as a common carrier pipeline utility subject to this Commission’s regulatory authority.  D.01-03-074, the last change of control decision until D.07-05-061, authorized KMEP to control Calnev.  D.01-03-074 notes that “KMEP is a subsidiary of Kinder Morgan, Inc.,” but KMI was not an applicant in Application (A.) 00-12-004 and D.01-03-074 does not transfer ownership or control to KMI.  Ordering Paragraph 1 of D.01-03-074 provides only that:

On the effective date of this order, the transfer of control of Calnev Pipe Line Company (Calnev), a public utility, to Kinder Morgan Energy Partners, L.P. (KMEP), pursuant to Pub. Util. Code §§ 851 and 854, in accordance with the terms and conditions set forth in Application (A.) 00-12-004, is approved.

The problem addressed by the petition has arisen because KMI, and not KMEP, is an applicant in the recent change of control proceeding (A.06-09-016).  KMI is the parent company of Kinder Morgan G.P., Inc. (KMGPI), the general partner of KMEP.  In addition to its general partner interest in KMEP, KMI owns a minority equity interest in KMEP; the majority ownership in KMEP is publicly held through publicly traded units in the KMEP limited partnership.  However, KMI exercises control over KMEP through its indirect ownership of KMGPI and through its indirect ownership of all of the voting shares of Kinder Morgan Management, LLC (Kinder Morgan Management), to which KMGPI has delegated the authority to manage the business and affairs of KMEP (subject to certain approval rights of KMGPI).  Because the general partner of KMEP and its delegate (Kinder Morgan Management) are controlled by KMI, KMI effectively maintains control of Calnev through its control of KMEP. 

In discussing the problem and the rationale for adopting the solution which Calnev seeks to implement by this petition, D.07-05-061 states:

Joint Applicants propose a solution which we think provides an acceptable resolution of this matter, given the particular circumstances involved and most importantly, because it does not appear that the A.00‑12-004 proponents intended to mislead the Commission or that any harm has befallen the public interest as a result of their error.  Joint Applicants propose that they file a petition to modify D.01-03-074, requesting clarification and correction of D.01-03-074 to extend the transfer of control of Calnev to KMI, in addition to KMEP.  We make the filing of such a petition one of the conditions of our approval here.  (D.07-05-061, mimeo., p. 9.)

To accomplish this result, the petition asks that we make the following changes to Findings of Fact 2 and 5 and to Ordering Paragraph 1 of D.01-03-074 (added text is shown in bold type and deleted text is indicated in strikethrough format): 

Findings of Fact 

2.  KMEP and KMI seek authority to acquire control of Calnev, which provides common carrier pipeline services in California. 

5.  KMEP is and KMI are qualified technically and financially to support the pipeline services of Calnev. 

Ordering Paragraph
1.  On the effective date of this order, the transfer of control of Calnev Pipe Line Company (Calnev), a public utility, to Kinder Morgan Energy Partners, L.P. (KMEP) and to Kinder Morgan Inc. (KMI), pursuant to Pub. Util. Code §§ 851 and 854, in accordance with the terms and conditions set forth in Application (A.) 00-12-004, is approved. 

These straightforward, proposed changes comply with the directive of Ordering Paragraph 2 of D.07-05-061 and should be adopted.  Given the nature of the petition and the opportunity for comment on the proposed decision, there is no need to delay consideration of the petition until the 30-day period for responses has expired (see Rule 1.2 and Rule 16.4(f) of the Commission’s Rules of Practice and Procedure).   

4. Comments on Proposed Decision

The proposed decision of the Administrative Law Judge (ALJ) in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and Rule 14.3 of the Commission’s Rules of Practice and Procedure.  No comments were filed.
5. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Jean Vieth is the assigned ALJ in this proceeding.

Finding of Fact

The petition for modification complies with the directive of D.07-05-061.

Conclusions of Law

1. Given the nature of petition for modification and the opportunity for comment on the proposed decision, there is no need to delay consideration of the petition until the 30-day period for responses has expired (see Rule 1.2 and Rule 16.4(f) of the Commission’s Rules of Practice and Procedure).

2. The petition for modification should be granted. 

ORDER

IT IS ORDERED that the May 25, 2007 Petition to Modify Decision (D.) 01-03-074 is granted and D.01-03-074 is modified as follows:

(a) 
Findings of Fact 2 and 5, respectively, are revised to provide: 

2. KMEP and KMI seek authority to acquire control of Calnev, which provides common carrier pipeline services in California. 

5. KMEP and KMI are qualified technically and financially to support the pipeline services of Calnev. 

(b) 
Ordering Paragraph 1 is revised to provide:
1. On the effective date of this order, the transfer of control of Calnev Pipe Line Company (Calnev), a public utility, to Kinder Morgan Energy Partners, L.P. (KMEP) and to Kinder Morgan Inc. (KMI), pursuant to Pub. Util. Code §§ 851 and 854, in accordance with the terms and conditions set forth in Application (A.) 00-12-004, is approved. 

This order is effective today.

Dated August 23, 2007, at San Francisco, California.
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