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Decision 07-11-018

November 1, 2007
 

Before The Public Utilities Commission Of The State Of California

	Application of Pacific Gas and Electric Company (U 39-M) for Authorization, Among Other Things, to Increase Rates and Charges for Electric and Gas Service Effective on January 1, 2007.


	Application 05-12-002

(Filed December 2, 2005)

	Order Instituting Investigation on the Commission’s Own Motion into the Rates, Operations, Practices, Service, and Facilities of Pacific Gas and Electric Company (U 39-M). 


	Investigation 06-03-003

(Filed March 2, 2006)


ORDER DENYING REHEARING OF DECISION 07-03-044

I. INTRODUCTION

In Decision (D.) 07-03-044, we approved a settlement agreement concerning Pacific Gas and Electric Company’s (PG&E) 2005 general rate case (GRC), application (A.) 05-12-002, for an increase in its revenue requirements for gas distribution, electric distribution and generation.
  Initially, PG&E sought an increase to $5.238 billion effective January 1, 2007; PG&E readjusted that figure to $5.109 billion which represented an increase of $395 million or 8.38% over its authorized 2006 revenue requirement, following the close of public participation and evidentiary hearings in May 2006.  The decrease from the initial amount was due to two things: (1) PG&E’s concessions on some issues raised by the Commission’s Division of Ratepayer Advocates (DRA), Aglet Consumer Alliance (Aglet) and The Utility Reform Network (TURN), and (2) resolution of pension-cost issues by D.06-06-014. 

DRA and several other parties entered into a settlement with PG&E wherein PG&E will receive a revenue requirement of $4.927 billion.  Though invited, not all parties joined in settlement negotiations.  DRA and PG&E submitted a 323-page motion for approval of the settlement which we approved, without modification, by D.07-03-044.  By the approved settlement, PG&E will receive an increase of $213 million in revenue requirement compared to 2006, or 4.5%.  In addition, the settlement agreement adds a third attrition year to the GRC cycle for PG&E, the year 2010.  The settlement agreement provides for annual attrition increases of $125 million in 2008, 2009 and 2010, as well as an additional $35 million in 2009 for a refueling outage at Diablo Canyon Nuclear Power Plant (Diablo Canyon).  Compared to the immediately preceding year, the agreement increases PG&E’s GRC revenues by 2.5% in 2008, 3.2% in 2009 and 1.7% in 2010.  The compound percentage increase over 2007 to 2010 is 12.46%.

Aglet, TURN, the Alliance for Nuclear Responsibility (ANR) and the Sierra Club (SC) opposed the settlement.  The settlement agreement purports to resolve all issues, including those issues raised by Aglet and TURN.
  Most of the settling parties supported only certain paragraphs of the settlement agreement that resolve particular issues by the parties.  (The settlement agreement is attached to D.07-03-044 as Appendix C.) 

On April 2, 2007, Aglet and TURN each timely filed an application for rehearing of D. 07-03-044. TURN alleges that D.07-03-044 errs:  (1) by not applying the appropriate burden of proof; (2) by offering circular and non-specific reasoning; (3) lacking  substantial evidence for finding the settlement is reasonable in light of the whole record; (4) by resolving issues raised by TURN contrary to the outcomes in another utility’s GRC; (5) by failing to explain why PG&E should be allowed to deviate from using 2004 base year expenditures for outside legal expenses; and (6) by arbitrarily and unreasonably concluding that certain gas distribution expense reductions proposed by TURN were incorporated into the settlement.  Aglet contends that PG&E failed in its burden of proof and the findings in D.07-03-044 regarding PG&E’s forecasted capital expenditures for Core Plant Work at Diablo Canyon are not supported by substantial evidence. On May 4, 2007, PG&E filed a response opposing the applications for rehearing.
We have carefully considered all of the arguments presented by TURN and Aglet and are of the opinion that good cause for rehearing has not been shown.  Accordingly, we deny TURN’s and Aglet’s applications for rehearing.
II. DISCUSSION
The standard of review the Commission is to accord to settlement agreements is set forth in the Commission’s Rules of Practice and Procedure, which states:  “The Commission will not approve settlements, whether contested or uncontested, unless the settlement is reasonable in light of the whole record, consistent with law, and in the public interest.” 
  (Rule 12.1(d) emphasis added; see also, rule 12.4.) 

Aglet argues that in a GRC the utility must support its request with clear and convincing evidence and that PG&E’s entire initial showing in support of cost increases at Diablo Canyon failed to do so.  Aglet also argues that DRA did not perform any specific review of the proposed Core Plant Work prior to the settlement and did not object to Aglet’s recommendations regarding Core Plant Work.  Aglet’s arguments have no merit.

The record developed in this proceeding included full evidentiary hearings.
  D.07-03-044 fully reviews PG&E’s evidentiary showing regarding Core Plant Work and also Aglet’s recommendation regarding nuclear capital expenditures in arriving at its conclusion that the settlement’s allocation of $36.2 million for Core Plant Work is reasonable.  (D.07-03-044 at pp. 123-124.)  Aglet’s observation that although the Administrative Law Judge’s (ALJ) proposed decision found similarly on this issue as D.07-03-044, it “shared Aglet’s concern about the dramatic increase in capital expenditure since 2004, and invited parties to scrutinize spending on Core Plant Work in PG&E’s next general rate case,” is sentiment that fails to establish error in D.07-03-044.
Moreover, D.07-03-044 invites all of the parties to:

…closely scrutinize PG&E’s capital spending for Core Plant Work during 2007-2010 to determine whether PG&E spent all the capital funds authorized by today’s Opinion for the 200-plus capital projects for Core Plant Work listed in Chapter 11 of Exhibit PG&E-18.  If PG&E has not, we do not anticipate authorizing capital expenditures for these projects a second time unless PG&E can demonstrate that it had to divert funds to other Core Plant Work not listed in Exhibit PG&E‑18….

(D.07-03-044 at p. 121.)
In declining to adopt Aglet’s recommendation on this issue, D.07-03-044 inferred that Aglet failed to show that any of the PG&E projects were unreasonable or would not actually be undertaken by PG&E.  Aglet contends that by this dicta D.07-03-044 impermissibly shifts the burden of proof to Aglet.  However, the dicta does not state that Aglet, rather than PG&E, has the burden of proving in its showing that its request is supported by clear and convincing evidence.  Rather, D.07-03-044 decisively states:  “…[W]e find that PG&E has demonstrated with substantial, clear, and convincing evidence that the [s]ettlement outcome for nuclear Core Plant Work is reasonable in light of the record.”  (D.07-03-044 at p. 124.)

Although Aglet contends that PG&E’s evidence amounts to no more than brief explanations, it has not established that PG&E’s evidence was not substantial.  Aglet has a different perspective on this issue than the one adopted by D.07-03-044 but it has not shown we acted unreasonably or arbitrarily in making our determination on this issue.  
TURN also challenges the burden of proof standard applied in this proceeding, arguing that the challenged decision fails to apply the appropriate burden of proof in deciding contested issues because the decision focuses on the settlement as a whole rather than the individual contested issues.  TURN contends that as a result, the decision has not adequately taken into account whether each element of the settlement meets with the Commission’s settlement policy set forth in Re Natural Gas Procurement and System Reliability Issues (1994) 54 Cal.P.U.C.2d 337, 343, slip op. D.94-04-088 at p.8.
  Like the settlement at issue here, Re Natural Gas Procurement and System Reliability Issues, supra, also concerned a contested settlement, although unlike the underlying proceeding, no formal hearings were held in that proceeding.  Here formal hearings were held and the record is well developed.  There the Commission modified the settlement before adopting it to conform to statutory requirements and Commission policy.  In Re Natural Gas Procurement and System Reliability Issues, supra, the Commission stated that similar to an all party settlement, in reviewing a contested settlement:

… [W]e are within our authority to consider whether it would serve the public interest. Our standard of review, however, is somewhat more stringent.  Here we consider whether the settlement taken as a whole is in the public interest.  In so doing we consider individual elements of the settlement in order to determine whether the settlement generally balances the various interests at stake as well as to assure that each element is consistent with our policy objectives and the law. 

(54 Cal.P.U.C.2d at p. 343.)

In noting that the settlement agreement in this proceeding was contested and citing In re Investigation of Hillview Water Company, Inc. (2002) ___ Cal.P.U.C.2d ___, slip. op. D.02-01-041, which rejected a contested settlement proposal on the grounds the settling parties had failed to meet their burden of proof and failed to follow procedural requirements, D.07-03-044 declares that it is the “Commission’s policy … that contested settlements should be subject to more scrutiny compared to an all-party settlement.”  (D.07-03-044 at p. 13.) 

In reviewing proposed settlements the Commission has consistently reiterated for nearly twenty years that there is “a strong public policy favoring settlement of disputes if they are fair and reasonable in light of the whole record.”  (Re Southern California Gas Company (2005) ___ Cal.P.U.C.3d ___, 2005 Cal.Lexis PUC 484 *70, slip op. D.05-10-041, emphasis added; see also, Re Pacific Gas and Electric Company (1991) 40 Cal.P.U.C.2d 301, 326, slip. op. D.91-05-029 (order adopted a contested stipulation without modification although it also determined not to give the stipulation any precedential weight in any future Commission proceeding),
 Re Pacific Gas and Electric Company (Diablo Canyon Settlement) (1988) 30 Cal.P.U.C.2d 189, 221-223, slip. op. D.88-12-083, modified in D.89-03-062, Order Modifying Decision 88-12-083 and Denying Rehearing (1989) 31 Cal.P.U.C.2d 365.) 

In Re Pacific Gas and Electric Company (2005) ___ Cal.P.U.C.3d ___, slip op. D.05-12-025 at page 7, we stated:

We consider individual settlement provisions in our assessment of settlements but, in light of strong public policy favoring settlements, we do not base our conclusion on whether any single provision is the optimal result.  Rather, we determine whether the settlement as a whole produces a just and reasonable outcome. 
This policy position has been articulated by Commission on settlements since the Diablo Canyon settlement.  Further, we noted in Finding of Fact No. 39:  “The Settlement Agreement is supported by parties that fairly represent the affected interests.”
  As explained by DRA and PG&E:

TURN and Aglet represent the interests of residential and small commercial customers of California’s utility companies … but in a revenue requirement proceeding such as the 2007 GRC, the interests of residential and small commercial customers are indistinguishable from the interests of all customers represented by DRA.  DRA is statutorily mandated to represent the interests of PG&E’s customers … and the [s]ettlement balances the various interests at stake in this proceeding, including the interests of TURN’s and Aglet’s constituents.

(October 5, 2006 Reply Comments of DRA and PG&E at p. 9)

D.07-03-044 acknowledges the divergent positions of some parties:
…[W]e will review the Settlement’s resolution of every contested issue, with careful consideration given to each issue raised by Aglet, ANR/SC, and TURN.  The purpose of our issue-by-issue review is not to second guess the Settlement outcome for every individual issue, but to assess whether the Settlement as a whole is reasonable in light of the entire record, consistent with applicable law, and in the public interest. 

(D.07-03-044 at p.13.)

Although both TURN and Aglet dispute that the settling parties could adequately take issues raised by them into account, aside from arguing that the settlement does not reflect their position, they do not otherwise show that the settling parties did not undertake to reflect their issues in the settlement.  Further, Aglet and TURN have not shown that the individual results that make up the overall outcome of D.07-03-044 are inconsistent with the extensive record in this proceeding.

TURN also asserts that D.07-03-044 is circular and non-specific in its reasoning and fails because it is not supported by substantial evidence.  TURN contends that the Commission is required to show that it “actually reviewed the litigation positions of various parties and considered the likely outcomes on each disputed issue.”  D.07-03-044 specifically reviews the contested issues.  (See e.g., D.07-03-044 at p. 13.)  While it is true that we employ a “heightened” focus on the individual elements of a settlement when all interest groups are not accommodated, the focus itself is on whether the settling parties brought to the table representatives of all groups affected by the settlement.  (Re Southern California Edison Company, 1996, 64 Cal.P.U.C.2d 241, 267.)  This is not necessarily the same as accommodating the litigation positions of all parties.  The appropriate standard of review is whether a contested settlement generally balances the various interests at stake, not whether it reflects a reasonable accommodation of the litigation positions of all parties.  Such an outcome would defeat the purposes of a settlement and would hinder negotiations.  TURN has not established that the settlement must reflect its litigation position.  Nor has TURN established that the decision errs in reflecting the Commission’s policy or the relevant law set forth in rule 12.1(d).

TURN argues that the Commission is required to explicitly weigh the relevant evidence in reaching its findings and conclusions.  TURN references a court of appeal case, McBail & Co. v. Solano County Local Agency Formation Commission (1998) 62 Cal.App.4th 1223, wherein the court determined that the trial court, in order to determine whether substantial evidence supported a decision to deny a petition, needed to articulate the basis or reason for its decision, noting that the evidence must be connected to the basis or reason for the decision.  However, D.07-03-044 does not withhold explaining its reasoning for its outcome.

For example, D.07-03-044 discusses and resolves the settlement’s position and TURN’s and Aglet’s differing positions on contested issues such as the leak survey at pages 74-76, the operate gas system (OGS) at pages 77-78, deferred maintenance versus general operation and maintenance (O&M) expenses at pages 93-94, fossil generation O&M expenses at pages 109, 117, and 131.  In addition, it discusses and resolves the hydro O&M expenses that were pursued by DRA, TURN and Aglet on pages 83-90, as well as nuclear operations on pages 95-96.  Further, D.07-03-044 addresses and resolves Aglet’s Core Plant Work issues on page 124 (see also, page 129).  TURN has not established that D.07-03-0044 erred in this respect.  

Next TURN argues that D.07-03-044 is unlawful because it is not supported by the findings and that some of the findings are not supported by substantial evidence and specific outcomes represent an abuse of discretion.  Essentially, TURN argues that the case it presented, in addition to that by Aglet and DRA, was stronger than PG&E’s.  We do not share TURN’s opinion.  (See e.g., D.07-03-044 at pp. 265-266.)  TURN is not presenting any new argument here and this issue was addressed by D.07-03-044; it has not established error.

TURN also takes issue with D.07-03-044 in those instances where it determined that positions championed by TURN were subsumed within the settlement and thus, there was no need to modify the settlement to accommodate those positions.  TURN contends that the challenged decision does not identify any specific evidence that supports the conclusion nor demonstrate how TURN’s positions were incorporated into the settlement.  TURN argues that D.07-04-033 implicitly presumes that DRA negotiated on behalf of TURN on issues that DRA had previously taken no positions, without articulating any evidence that DRA had done so and, TURN contends, thereby fails the substantial evidence test.  

TURN argues that the ALJ’s PD provided what TURN characterizes as extensive text to explaining the positions taken by TURN and PG&E on the Employee Stock Ownership Plan (ESOP) but that D.07-03-044, rejecting the ALJ’s PD on this issue fails to provide any explanation for its rejection.  On the Standard Practice U-16 issue, TURN agrees that the Commission is empowered to deviate from U-16 but contends that adopting a different treatment than that accorded in the Edison GRC is arbitrary.  With respect to the current direct access (DA) service fees, TURN argues that the decision errs in directing PG&E to provide an analysis of its DA costs in its next GRC and also contends that the settling parties could not possibly have “reasonably negotiated” this issue because according to TURN leaving the DA service fees frozen at 1999 levels is neither reasonable nor justified.  Further, TURN argues that although D.07-03-044 agrees with TURN that PG&E’s forecast of rate base is erroneous because PG&E did not exclude a portion of contributions in aid of construction (CIAC), it fails to explain its basis for concluding that a $3.8 million ratepayer overcharge represents a de minimus expense.  As noted, D.07-03-044 reviews in detail the issues raised by TURN and/or Aglet but not accepted by D.07-03-044.  Further, D.07-03-044 explains that by reducing PG&E’s requested revenue by about $182 million the settlement represents a reasonable approximation of the likely outcome of all issues raised by TURN and other parties.  TURN also argues that we have provided different treatments in the Edison GRC and this current proceeding claiming that the Commission cannot permissibly adopt contradictory treatment for two utilities without compelling justification.  TURN provides no citation in support of this allegation and the Commission’s rules make very clear that settlements have no precedential value.  TURN’s allegation is without merit.

TURN also challenges D.07-03-044 on the outside legal counsel expenses agreed to by the settlement.  TURN argues that D.07-03-044 admits that the year 2004 is the appropriate base year but in permitting the use of 2005 data, renders the outcome unreasonable.  Prior to settling, both TURN and DRA recommended $16.2 million for outside legal counsel expenses in 2007 based on recorded expenses for 2004.  PG&E, however, had requested $19.6 million based on 2005 recorded expenses.  The settlement resolves this issue under administrative and general (A&G) expenses.  D.07-03-044 concludes that the settlement outcome on this issue is in the range of $16.2 million to $19.6 million, which it claims is reasonable.  TURN contends that it is erroneous for the Commission to use the 2005 figures presented by PG&E.  However, D.07-03-044 does not adopt the 2005 cost figure; rather it finds the A&G expenses reasonable.  TURN has not established that the outcome is unreasonable.  TURN’s allegation of error is without merit.

Finally, TURN argues that D.07-03-044 errs in concluding that revenue requirement issues related to Gas Distribution expenses were incorporated into the settlement because TURN was the party raising the issue and TURN did not participate in the settlement.  This is similar to TURN’s issues discussed above concerning ESOP, Standard Practice U-16, current direct access (DA) service fees and CIAC.  TURN contends that the challenged decision’s failure to specifically clarify how the settlement amount specifically reflects TURN’s proposed adjustment renders it unreasonable, since the sum of TURN’s three adjustments total $1.493 million or 55% of the $2.7 million reduction to PG&E’s gas distribution O&M request, whereas DRA had initially recommended a $9.5 million decrease.  D.07-04-033 provides: 
…[W]e find the [s]ettlement outcome of providing PG&E with $3 million less than it requested is reasonably close to how we would have decided the three disallowances proposed by DRA and all of TURN’s proposed disallowances for Gas Distribution O&M expenses, including TURN’s proposed reduction of $1.201 million for Mark & Locate.[footnote omitted]  
(D.07-03-044 at p. 74, emphasis included.)  
TURN argues that it is unreasonable to suggest that DRA “accepted pennies on the dollar for it own issues while successfully obtaining substantial concessions on issues raised by TURN.”  (TURN application for rehearing at pp. 26-27.)  However, TURN’s allegation are unsubstantiated, and thus, it has not established the decision is erroneous.  TURN’s allegation is without merit.
III. CONCLUSION
For the reasons set forth above, TURN and Aglet have failed to demonstrate grounds for rehearing of D.07-03-044.

THEREFORE, IT IS ORDERED that:

1. Aglet’s application for rehearing of D.07-03-044 is denied.

2. TURN’s application for rehearing of D.07-03-044 is denied.

Dated November 1, 2007 at San Francisco, California.
MICHAEL R. PEEVEY







                       President

DIAN M. GRUENEICH

JOHN A. BOHN

RACHELLE B. CHONG
TIMOTHY ALAN SIMON
              Commissioners

� On March 2, 2006, we instituted an investigation (I.) 06-03-003 which was consolidated with A.05-12-002, in order to address matters raised by other parties and to issue orders on matters not initiated by PG&E.  (D.07-03-044 at pp. 4-5.)  


� The settlement does not resolve issues raised by the Greenlining Institute, including executive compensation, supplier diversity, employee diversity and corporate philanthropy issues, which, pursuant to D.07-03-044 are issues PG&E must report on in its next GRC.


� Hereinafter, all references to the Commission’s Rules of Practice and Procedure are to rule.


� Following public participation hearings in April and May 2006, twenty five days of evidentiary hearings were held in this proceeding.


� TURN cites Re Natural Gas Procurement and System Reliability Issue, supra, in which the Commission stated: “The Commission reviews settlements, in part, to protect the interests of parties who do not sign the settlement from agreements which may discriminate against nonsignatories.”  (54 Cal.P.U.C.2d at p. 362 Finding of Fact No. 26.)  


� Indeed, the adoption of any settlement by the Commission is not precedential.  (Rule 12.5.)


� See October 5, 2006 Reply Comments of DRA and PG&E at page 7: “DRA supports the [s]ettlement in the interests of public utility customers consistent with DRA’s statutory mandate ‘to obtain the lowest possible rate for service consistent with reliable and safe service levels.’ [Citation omitted]….”
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