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Decision 08-02-015  February 28, 2008 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Investigation on the Commission’s own motion into the operations, practices, and conduct of Pacific Bell Wireless LLC dba Cingular Wireless, U-3060, U-4135 and U‑4314, and related entities (collectively “Cingular”) to determine whether Cingular has violated the laws, rules and regulations of this State in its sale of cellular telephone equipment and service and its collection of an Early Termination Fee and other penalties from consumers.


	Investigation 02-06-003

(Filed June 6, 2002)




ORDER GRANTING PAYMENT REQUESTS

IN OCTOBER 15, 2007 STATUS REPORT

1. Summary

This decision approves two unopposed requests filed as part of the document entitled AT&T Mobility’s Status Report Regarding Settlement Implementation and Administration (Status Report) on October 15, 2007.  We authorize:  (1) use of a portion of the undistributed settlement funds remaining in Fund B to pay the intervenor compensation that Decision (D.) 07-09-015 awards to Utility Consumers’ Action Network (UCAN); and (2) use of a portion of the interest earned on the principal in Fund A to pay $61,783.09, the cost of providing telephone support for settlement administration.

2. Background

D.07-03-048 adopted the all-party settlement entered into by AT&T Mobility LLC, aka Cingular Wireless (depending upon context, AT&T Mobility or Cingular), UCAN, and the Commission’s Consumer Protection and Safety Division (CPSD).  The settlement resolved all litigation resulting from D.04‑09‑062, the Commission decision which fined Cingular $12.14 million and ordered customer reparations in connection with Cingular’s early termination fee (ETF) policies and related problems.  The settlement required Cingular to pay the penalty previously assessed, and established the details of a refund plan for two categories of former Cingular customers.  Group A consisted of 115,611 persons or businesses known to have paid an ETF and/or supplemental equipment charge to Cingular and/or an independent Cingular dealer or retailer.  Group B consisted of 91,722 persons or businesses that were identified as those may have paid an ETF or separate equipment charge to an independent Cingular dealer or retailer – many of them no longer in business.  

D.07-03-048’s Ordering Paragraphs provide:

1. The all party settlement agreement attached to this decision as Appendix A is adopted and approved.

2. The Ordering Paragraphs of D.04-09-062 are hereby modified as necessary to permit the implementation of the Settlement Agreement.  Specifically,

a.  Ordering Paragraph 1 of D.04-09-062 is modified to allow accrued interest on the $12.14 million penalty in the escrow account to be used to pay refunds as provided in the Settlement Agreement through Reparations Fund B.

b.  Ordering Paragraph 4 is modified to require Cingular to file a report within six months of the effective date of this decision on the amount of remaining funds in Reparations Fund A and/or Fund B which can not be paid to former Cingular customers.  After reviewing this report, the Commission will determine how these remaining funds shall be distributed or otherwise utilized.

AT&T Mobility filed the Status Report in compliance with Ordering Paragraph 2.b.

A separate decision, D.07-09-015, granted UCAN a second intervenor compensation award in the amount of $171,996.30 for its substantial contribution to D.07-03-048 (the first award was for substantial contribution to D.04-09-062).  

3. Discussion

The Status Report describes, in detail, the multiple step procedures and processes developed to implement the all-party settlement approved by D.07‑030-048, the residue remaining after issuance of all refund checks due from Fund A, and the status of the refund efforts associated with Fund B.  Exhibit 2 to the Status Report is the declaration of the Joel K. Botzet, Senior Project Administrator, who has overseen administration of the refund effort on behalf of the third-party claims administrator, Rust Consulting, Inc. (Rust).  (See Declaration of Joel K. Botzet Concerning Compliance and Administration of Settlement Agreement.)  

3.1. Settlement Administration Procedures

As provided by the settlement, AT&T Mobility provided Rust with the names and last-known addresses for the Group A Claimants, the 115,611 persons and businesses eligible for reparations from Fund A, and the names and last-known addresses for the Group B Claimants, the 91,772 persons and businesses potentially eligible for reparations from Fund B.  Prior to contacting these persons and businesses by mail, Rust:  (1) ran all names through the National Change of Address data base to obtain the most recent addresses listed there; (2) established a post office box for settlement correspondence and return of undeliverable mailings; (3) established a toll-free telephone number with an Interactive Voice Response system providing pre-recorded answers, in English and Spanish, to frequently asked questions; (4) established a dedicated settlement website for settlement inquiries; and (5) at the request of CPSD, agreed to provide live phone support to the toll-free phone number, via a call center with English- and Spanish-speaking operators, between the hours of 10:00 a.m. and 5:00 p.m. Pacific time.  

3.2. Fund A Settlement Administration & Status

In accordance with the settlement, Cingular deposited $19,067,220.38 into Fund A in April 2007.  Of this sum, $18,467,220.38 was earmarked for refunds to Group A Claimants and $600,000.00 for Rust’s estimated expenses of notice, settlement administration, and monitoring.  

Because those in Group A were known to have paid an ETF or supplemental equipment charge, the refund process for this group was straightforward.  As the settlement requires, Rust mailed an initial postcard notice to each of the 115,611 Group A Claimants.  On June 14, 2007, Rust mailed checks totaling $15,453,823.60 to the 96,759 Group A Claimants whose postcard notices had not been returned as undeliverable.  The 18,852 postcards returned were subject to an additional name/address tracing process and on June 14, 2007, Rust mailed a second postcard notice to 12,263 Group A Claimants.  On August 15, 2007, Rust mailed checks totaling $1,934,253.59 to the 12,067 Group A Claimants whose second postcard notice was not returned as undeliverable. 

In summary, Rust successfully located 108,826 Group A Claimants, or 94 percent of those eligible for Fund A reparations, and sent them checks totaling $17,388,077.09.  Efforts to locate the remaining 6 percent (6,785 persons or businesses) were unsuccessful, and thus $1,086,008.41 of the principal deposited to Fund A was never converted to refund payments.  As of September 30, 2007, the outstanding balance in Fund A consisted of this portion of the principal, plus $139,543.36 in accrued interest since the establishment of Fund A, $508,895.90 of the amount set aside for settlement administration and the monies necessary to cover $3,649,548.91 in checks disbursed but still uncashed.
  

Thus at this time, the residue of Fund A comprises $1,225,551.77 ($1,086,008.41 in principal + $139,543.36 in interest through September 30, 2007), plus additional interest accrued to date. 

3.3. Fund B Settlement Administration & Status

In accordance with the settlement, the source of Fund B is the $1,168,838.50 in interest accrued on the $12.14 million penalty which the Commission held in escrow while Cingular appealed D.04-09-062 at the Commission and in the courts.  Somewhat different rules govern refunds to Group B Claimants, those potentially eligible for reparations (as compared to Group A claimants, who were clearly eligible because they were known to have paid ETFs). 

As the settlement requires, Rust mailed an initial notice and claim form to each of the 91,772 potential Group B Claimants.  As of June 21, 2007, only 21, 756 of these mailings were returned as undeliverable.  A further name/address tracing process yielded 13,360 updated addresses for potential Group B Claimants, and on July 2, 2007, Rust mailed a second notice and claim form to these individuals and businesses.  As of September 30, 2007, a total of 1,482 Group B Claimants had submitted claim forms to Rust.

Some of these claims were postmarked after the submission deadline, or failed to specify (left blank) the amount claimed, or sought reimbursement of more than $500 (the median claim being $200).  After AT&T Mobility advised UCAN and CPSD that it intended to challenge claims falling within these three categories, the parties devised protocols for handling each category and conveyed the protocols to Rust.  On October 1, 2007, Rust mailed checks totaling $313,445.40 to Group B claimants,
 and in some instances, also sent letters requesting additional information to support a further payment.  AT&T Mobility anticipates that additional refunds, in an unknown amount, will be paid from Fund B, once responses have been received and reviewed.  

As of October 1, 2007, the balance of unallocated monies in Fund B was approximately $870,151.53.  This sum comprises $14,758.43 in accrued interest as well as principal that has not been converted to checks.  While, as discussed in the preceding paragraph, it is anticipated that some additional claims will arise under Fund B, the amount is unknown at this time.  Based on what is known, however, AT&T Mobility states “the residue in Fund B will undoubtedly exceed $250,000.”  (Status Report at 14.)

3.4. Future Reports

AT&T Mobility states that it expects to file two additional status reports with the Commission.  One was to be filed in December 2007, after supplemental refund distributions to some Group B Claimants have been completed; the final report will be filed in April 2008, after the deadline for cashing checks issued from Fund A. 

3.5. Notice, Administration and Monitoring Costs

As of September 30, 2007, Rust has submitted invoices to AT&T Mobility for $515,968.89.  The initial invoice of $91,104 has been paid from Fund A, but three other invoices are outstanding.  Each of these three invoices includes amounts owed for live telephone support, totaling $61,783.09 as of August 31, 2007.  The original estimate for notice, administration and monitoring did not include live telephone support; as noted above in Section 3.1, Rust added this service at CPSD’s request in order to facilitate communication with prospective claimants.  The Status Report states that though “Rust has already completed the bulk of its responsibilities in implementing the settlement, Rust continues to work on settlement related tasks and is likely to continue to do so well into 2008.”  (Status Report at 13-14.)

3.6. Additional Authority Sought

AT&T Mobility asks the Commission to authorize two things:  (1) use of a portion of the undistributed settlement funds remaining in Fund B to pay the intervenor compensation award to UCAN ordered by D.07-09-015; and (2) use of a portion of the interest earned on the principal in Fund A to pay the cost of providing telephone support for settlement administration.

3.6.1. Payment of Outstanding Intervenor Compensation Award

With regard to the first request, the Status Report states that AT&T Mobility has deferred paying UCAN the intervenor compensation award of $171,996.30 (plus interest on that amount from July 8, 2007) “pending submission of this report, which seeks the Commission’s approval to use a portion of the un‑allocated settlement funds to pay intervenor compensation.”  (Status Report at 2.)  AT&T Mobility argues that it is reasonable to use the residue of Fund B for this purpose since that money “is not associated with any particular claimants or potential claimants.”  (Id. at 14.)  AT&T Mobility points to the Communications Telesystems International case as precedent for use of the residue of a reparations fund to pay an intervenor compensation award.
  

AT&T Mobility makes a rational distinction between Fund A and Fund B.  As previously noted, AT&T Mobility established Fund A by depositing an amount sufficient to refund ETFs to individuals and businesses known to have paid those ETFs.  However, Fund B, established by deposit of the interest accrued on the penalty while Cingular appealed D.04-09-062, serves as the source of reparations for a different group of former customers, those who bought service from an independent Cingular dealer/retailer and who, when terminating the contract, potentially paid an ETF (Cingular lacks many of the records necessary to ascertain whether an ETF was paid).  This is the reason that the amount of reparations owned to Group B Claimants is uncertain and it is also the reason that they, unlike Group A Claimants, must submit a claim form.  We agree that the Communications Telesystems International case supports use of the residue of Fund B to pay UCAN’s compensation award.  

Since all checks for any additional reparations owed to Group B Claimants were expected to be mailed by December 2007, it should be clear by now what amount of principal and interest will not be converted to refund checks.  To the extent the residue in Fund B is sufficient to fully discharge the intervenor compensation award to UCAN ordered by D.07-09-015, we will authorize AT&T Mobility to direct Rust to disburse payment in that amount to UCAN.  Should the residue be inadequate to pay the award, Rust shall disburse the residue of Fund B to UCAN and AT&T Mobility, promptly, shall pay the balance required to discharge the debt in full.  An accounting of this payment shall be provided in an appropriate, subsequent report.

3.6.2. Payment of Telephone Support Costs

Since Rust’s work is not finished, the actual cost of its services will be greater than the $515,968.89 in invoices tendered as of September 30, 2007.  AT&T Mobility anticipates that the final cost will exceed the $600,000.00 estimate for notice, settlement administration and monitoring, since $61,783.09 of Rust’s invoiced costs include live telephone support, which was not included in the estimate.  AT&T Mobility requests authority to use a portion of the interest earned on Fund A since to pay the costs of this additional service.  As of September 30, 2007, interest totaled $139,543.36.  

AT&T Mobility points out that, like the residue in Fund B, the interest earned on Fund A from April, 2007 to date is not associated with any claims or claimants, either actual or potential.  We agree that live telephone support clearly has a proper settlement-related purpose, since the service was added to assist potential claimants.  Whether, as AT&T Mobility suggests, the added service has also benefited the Commission (by making it unnecessary for staff to field settlement-related calls) is less clear, but we need not pursue that argument to reach our decision.  We concur that good cause exists to use some of the interest in Fund A to pay the costs of live telephone support by Rust.  An accounting of this payment shall be provided in an appropriate, subsequent report. 

4. Comments on Proposed Decision

The proposed decision of the ALJ in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  No comments were filed.

5. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Jean Vieth is the assigned Administrative Law Judge in this proceeding.

Findings of Fact

1. AT&T Mobility has not paid the intervenor compensation award to UCAN ordered by D.07-09-015 and thus, $171,996.30 plus interest on that amount from July 8, 2007, remains outstanding.

2. Fund B was established by deposit of the accrued interest on the penalty while Cingular appealed D.04-09-062; Fund B is not associated with any particular claimants or potential claimants.

3. AT&T Mobility expects the residue of Fund B to exceed $250,000.

4. The cost of live telephone support was not included in Rust’s original, estimate for notice, settlement administration and monitoring.  Live telephone support was added at CPSD’s request and clearly has a proper settlement-related purpose.

5. Rust’s total costs are likely to exceed its estimate of $600,000 because of the addition of live telephone support.  

6. As of August 31, 2007, Rust had incurred $61,783.09 for live telephone support.  

7. The interest earned on Fund A from April, 2007 is not associated with any claims or claimants, either actual or potential.  As of September 30, 2007, interest totaled $139,543.36.  

Conclusions of Law

1. The Communications Telesystems International case provides precedent for use of the residue of a reparations fund to pay an intervenor compensation award.

2. Payment of the intervenor compensation award to UCAN from the residue of Fund B is reasonable.  If the residue is insufficient to make full payment to UCAN, AT&T Mobility shall make up the difference.

3. Payment of $61,783.09 for live telephone support from the interest accrued on Fund A is reasonable. 

4. To give timely guidance to the parties and ensure the payment of outstanding debts, this order should be effective today.

ORDER

IT IS ORDERED that:

1. AT&T Mobility LLC aka Cingular Wireless (AT&T Mobility) shall direct Rust Consulting, Inc. (Rust) to disburse to Utility Consumers’ Action Network (UCAN) the amount from the residue of Fund B, described herein, sufficient to fully discharge the intervenor compensation award to UCAN ordered by Decision (D.) 07-09-015.  Should the residue of Fund B be inadequate to pay the award in full, Rust shall disburse the residue of Fund B to UCAN and AT&T Mobility, promptly, shall pay the balance required to comply fully with D.07‑09‑015.  An accounting of the payment to UCAN shall be provided in an appropriate, subsequent Status Report, which shall be filed in this docket.

2. Rust shall be reimbursed $61,783.09, representing the cost of live telephone support provided by Rust, from the interest earned on Fund A, described herein.  

3. Investigation 02-06-003 is closed.

This order is effective today.

Dated February 28, 2008, at San Francisco, California. 








MICHAEL R. PEEVEY
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Commissioner Timothy Alan Simon, being
necessarily absent, did not participate.









































































� In accordance with the Uniform Commercial Code, checks to Group A Claimants must be cashed within 180 days of the date on the check.  Most Group A Claimants had until December 11, 2007 to cash the checks they have received; those who received checks in the second mailing have until February 13, 2008.  Uncashed checks will escheat in accordance with applicable law, including Code of Civil Procedure § 1519.5.


� The checks dated October 1, 2007 must be cashed by March 27, 2008 or, as noted in footnote 1, will escheat in accordance with applicable law.


� See In re Communications Telesystems International, D.99-04-023 (April 1, 1999) 1999 Cal. PUC LEXIS 223; see also In re Communications Telesystems International, 2000 Cal. PUC LEXIS 202, D.00-04-027 (April 6, 2000) opinion approving modification to settlement.
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