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OPINION DENYING PETITION FOR MODIFICATION 

Summary

This decision denies the Petition for Modification of Decision (D.) 07‑12‑020.

Background

On December 10, 2007, the Commission issued D.07-12-020 which, among other things, imposed certain limitations on competitive local exchange carriers’ intrastate access charge rates.  Specifically, effective April 1, 2008, competitive carriers may charge intrastate access charges no greater than $0.025 per minute and, effective January 1, 2009, these carriers may charge intrastate access charges no greater than the higher of AT&T California’s or Verizon California Inc.’s rates, plus 10%, for the same services.

On January 15, 2008, Pacific Bell Telephone Company, AT&T Communications of California, TCG Los Angeles, TCG San Diego, and TCG San Francisco (collectively, AT&T) filed their Petition for Modification of D.07‑12-020.  The petition stated that Pac-West Telcomm, Inc., and TelePacific Corp. dba TelePacific Communications had filed advice letters seeking to raise their existing intrastate access charges to the cap.  AT&T contended that these advice letters were exploiting a “loophole” in the December decision to increase, rather than decrease, intrastate access charges.  AT&T proposed that the conclusions of law and ordering paragraphs of D.07-12-020 be modified to include rate limitations in the alternative; specifically, the lesser of $0.025 per minute or the competitive carrier’s lowest tariffed rate for intrastate access during the six-month period immediately preceding the effective date of the decision.  AT&T also objected to the decision’s requirement that it and Verizon use the more onerous pre-D.06-08-030 procedures to change their intrastate access charges, while competitive carriers are allowed to use the new and less restrictive procedures. 

On January 25, 2008, the assigned Administrative Law Judge issued a ruling shortening the time to reply to the petition.

On February 4, 2008, SureWest Telephone and SureWest Televideo dba SureWest Broadband filed their opposition to the petition.  These parties contended that the petition was procedurally improper because it sought to re‑litigate issues only recently resolved by the Commission, with no intervening change of facts, and was substantively unfounded because there is no record support for limiting the competitive carriers’ intrastate access charges to rates below the adopted caps.

Navigator Telecommunications, LLC, Eschelon Telecom, Inc., and Advanced Telcom, Inc., also opposed the petition and explained that the lower‑priced competitive carriers are seeking to avoid “competitive disadvantage” by raising their intrastate access charges to the cap.  The opposition supported the decision’s directive that AT&T and Verizon comply with a higher level of administrative scrutiny when changing intrastate access rates because these rates are the “benchmarks” adopted by the decision for the industry.

In opposition to AT&T’s petition, Cox California Telcom, L.L.C., dba Cox Communications argued that AT&T had failed to demonstrate with “convincing evidence that a change in the underlying decision is necessary,” which is the Commission’s standard for granting a petition for modification.  Cox stated that AT&T failed to identify any new legal or factual arguments and was instead reiterating points that the Commission had rejected.  Cox also stated that AT&T’s opposition to the filing requirements for changes in its intrastate access rates was similarly rejected by the Commission.

Verizon California Inc., Verizon West Coast Inc., MCImetro Access Transmission Services LLC, and MCI Communications Service, Inc., supported AT&T’s petition and agreed that the Commission’s long-standing objective in this proceeding was to reduce intrastate access charges, not to increase these charges, as certain carriers were attempting to do.

The California Association of Competitive Telecommunications Companies opposed the petition as a collateral attack on the final decision, and contended that Association members had been harmed by advice letter suspensions due to the pending petition.

Discussion

As the proponent of the petition for modification, AT&T bears the burden of demonstrating that our recent decision in this proceeding, D.07-12-020, should be modified.  As analyzed below, we determine that AT&T has failed to meet this burden. 

In D.07-12-020, the Commission adopted a two-step approach to reducing competitive carriers’ intrastate access charges.  These rates are currently unimpeded by cost justification or any other limitations.  The first step occurs on April 1, 2008, and caps, for the first time, intrastate access charges at $0.025 per minute.  The second step occurs on January 1, 2009, and has price and service components.  The price is limited to the higher of AT&T’s or Verizon’s price per minute of use plus 10%.  The service limitation breaks down the overall price to component services, and limits the competitive carrier to charging the higher of AT&T’s or Verizon’s prices, plus 10%, for “each access charge rate element that is provided.”

AT&T argues that the Commission unintentionally created a “loophole” by failing to impose an immediate rate increase limitation on all competitive carriers, which would prevent carriers with rates lower than the upcoming caps from raising their rates to the cap.  

As the opposing carriers explain, the record does not support AT&T’s position.  Although the decision reflects the Commission’s overall objective of reducing intrastate access charges, the decision does not indicate each and every competitive carrier, regardless of its current intrastate access rates, must reduce or at least not increase its rates.  Inherent in concept of a “cap” is the possibility that those with lower rates may increase their rates to the cap.  In this way, all competitive carriers are subject to the same limitations.  

There is nothing in the decision or the record to suggest that AT&T’s six‑month limitation was the Commission’s intended outcome.  In contrast, the record amply supports the Commission’s intention to impose enhanced procedural requirements for AT&T and Verizon to change their interstate access charges.

AT&T offers no intervening and unexpected legal or factual events which would support changing the outcome of the December 10, 2007, decision.  Accordingly, we conclude that AT&T has failed to demonstrate that D.07-12-020 should be modified as requested.  Therefore, we deny AT&T’s petition for modification of D.07-12-020.

Comments on Proposed Decision

The proposed decision of the ALJ in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  Comments were filed on March 3, 2008, and reply comments were filed on March 10, 2008.

AT&T and Verizon filed comments opposing the proposed decision.  AT&T contended that the proposed decision ignored the Commission’s intent to reduce intrastate access rates, and orbitrarily refused to modify the procedures for AT&T and Verizon to modify their access charges.  Verizon echoed AT&T’s comments and argued that allowing the competitive carriers to raise rates would harm competition.

Cox California Telcom, L.L.C., dba Cox Communications and SureWest Telephone jointly with SureWest Televideo dba SureWest Broadband supported the proposed decision.

Reply comments were filed by PAETEC Communications, Inc., Cox, AT&T, Verison, SureWest, and the California Association of Competitive Communications Companies.

The comments and reply comments reiterated positions taken earlier in the proceeding.  No substantive revisions have been made to the proposed decision.

Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Maribeth A. Bushey is the assigned Administrative Law Judge in this proceeding.

Findings of Fact 

1. The Commission issued D.07-12-020 on December 10, 2007, and imposed a cap of $0.025 per minute of use on competitive carriers’ intrastate access charges effective April 1, 2008, and a cap of the higher of AT&T’s and Verizon’s intrastate access charges, plus 10% for each access charge rate element, beginning on January 1, 2009.

2. AT&T has not demonstrated that the Commission intended to limit competitive carriers to the lesser of the adopted caps or the carriers’ lowest intrastate access charge rates for the six months preceding the Commission’s decision.

3. AT&T has not demonstrated that the filing procedure for AT&T’s and Verizon’s intrastate access charge rate changes should be changed.  

4. AT&T presented no evidence of intervening and unexpected events that would support changing the outcome of the December 10, 2007, decision.

Conclusions of Law

1. AT&T bears the burden of demonstrating that D.07-12-020 should be modified.

2. AT&T has not demonstrated that D.07-12-020 should be modified.

3. AT&T’s petition for modification should be denied.  

ORDER

Therefore, IT IS ORDERED that:

1. The Petition for Modification of Decision 07-12-020 by Pacific Bell Telephone Company, AT&T Communications of California, TCG Los Angeles, TCG San Diego, and TCG San Francisco is denied.

2. Rulemaking 03-08-018 is closed.

Dated March 13, 2008, at San Francisco, California.

MICHAEL R. PEEVEY

President

DIAN M. GRUENEICH

JOHN A. BOHN

RACHELLE B. CHONG

TIMOTHY ALAN SIMON

Commissioners

I reserve the right to file a concurrence.

/s/  RACHELLE B. CHONG

Commissioner

Statement of Commissioner Rachelle Chong

Order Instituting Rulemaking to Review Policies Concerning Intrastate Carrier Access Charges

Opinion Denying Petition for Modification – Item 7

March 13, 2008

I agree that this petition for modification should be denied.

This past December, for the first time, this Commission took action to cap the intrastate access charges of competitive local exchange carriers (CLECs).  Prior to the December 2007 decision, those CLECs had limited to no review of where they set their access charge rates.  In fact, the record showed that the CLEC access rates varied quite dramatically.  It was notable that on average, the CLEC access rates were well above the rates that ILECs charge for a similar service.

Last December, I was convinced that we should act and cap the CLEC access rates.  By doing so, California continues to remove implicit subsidies from the intrastate access charge system.  This CPUC action tracks with the national movement to reform intercarrier compensation.  Lower intrastate access rates benefit consumers by lowering intrastate long distance rates.  So in December, I supported putting a CLEC access rate limit on what heretofore had been unlimited.  

Like putting a 60 mph speed limit on the Autobahn, we are restraining some who prefer to go faster.  I also recognize that those who used to be in the slow lane may now feel like they are compelled to go faster and meet the speed limit.   I am concerned that those CLECs that previously felt restrained are now seeking to charge higher rates beginning April 1 up to our new limit of $.025 until January 1, 2009 (when all carriers will go to the new mandated level less than $.018).  

Having said that, I do not believe that the relief sought in the petition is an appropriate remedy given the short term nature of the problem.  Before our December action, these carriers had the ability to raise their access charges to any level.  Thus, I still think a cap during this transition period is sensible.  To take action now would reward those who raised their rates and penalize those who exercised restraint and left their rates where they were.

If we had set this new access charge limit at a lower level, closer to cost, as I advocated before our December decision, this problem would not exist.  I continue to believe that high intrastate access charges are an inappropriate shift in costs that should be recovered from end users to the long distance market.  

Let me explain.  Today, we have carriers that pass traffic between them under either the access or interconnection rules, and they pay different rates depending on this classification.  But in reality, the service is effectively the same; one carrier takes the traffic from another carrier to deliver it to the end user.  To have two different connection methodologies at wildly different prices makes no sense to me.  Such a system is uneconomic to consumers, and harms – instead of promotes – competition.

Accordingly, I urge those parties advocating for additional limitations to file a new petition for a rulemaking on this topic.  A broad rulemaking that would look at intrastate access charges across all companies is the best vehicle to address these issues on a prospective basis.  The cap that will go into effect April 1, 2008 and the further reduction that will occur on January 1, 2009 sets up a glide path that could be followed to reduce these charges closer to cost.  I urge my colleagues to explore this issue further, but to do this exploration, we will require a new rulemaking and input from all affected parties.

Dated March 13, 2008, at San Francisco, California.

  /s/  RACHELLE B. CHONG

RACHELLE B. CHONG

Commissioner
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