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	Application of Southern California Edison Company for Approval of Economic Development Rates.
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	Application of Pacific Gas and Electric Company to Modify the Experimental Economic Development Rate (Schedule ED).


	Application 04-06-018

(Filed June 14, 2004)

	Application of Southern California Gas Company for Approval of a Long-Term Gas Transportation Agreement with Guardian Industries Corp.
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(Filed October 7, 2005)


DECISION GRANTING INTERVENOR COMPENSATION TO 
THE UTILITY REFORM NETWORK FOR SUBSTANTIAL CONTRIBUTION TO DECISION (D.) 06-04-002 AND D.07-09-016
This decision awards $13,719.95 to The Utility Reform Network (TURN) for its substantial contributions to Decision (D.) 06‑04‑002 and D.07-09-016.  D.06‑04-002 approved a long-term gas transportation agreement between Southern California Gas Company (SoCalGas) and Guardian Industries Corporation (Guardian) while D.07-09-016 resolved the remaining issue regarding the discount of Public Purpose Program (PPP) surcharges.
1. Procedural Background and Summary of TURN’s Participation
1.1. Procedural Background
TURN timely filed a Notice of Intent to claim intervenor compensation in Application (A.) 05-10-010 on December 15, 2005, and in a ruling dated December 29, 2005, it was found that TURN is a customer pursuant to Pub. Util. Code § 1802(b)(1)(C),
 has met the requirement for financial hardship pursuant to § 1802(g), and is eligible to file for an award of intervenor compensation.

Consistent with the requirement of § 1804(c), this request for compensation was filed within 60 days of September 7, 2007, the date of issuance of D.07‑09‑016, the later of the two decisions for which TURN is seeking compensation.  Section 1804(c) requires that a compensation request include “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”
1.2. Summary of the Case and TURN’s Participation
On October 7, 2005, SoCalGas filed A.05-10-010, seeking authorization to enter into a discounted long-term gas transportation agreement with Guardian.  SoCalGas requested that the discount be applied to the PPP surcharge component of Guardian’s rates.  TURN filed a protest to this application on October 28, 2005, and a prehearing conference (PHC) was held on November 11, 2005.  No hearings or testimony were deemed necessary.  TURN filed its opening brief on December 13, 2005, and its reply brief on January 6, 2006.  A proposed decision (PD) was issued on February 22, 2006, and TURN filed comments on the PD on March 14, 2006.  On April 13, 2006, we issued D.06-04-002, which approved SoCalGas’ request to enter into a discounted long-term gas transportation agreement with Guardian but reserved the issue of whether the PPP surcharge could be discounted for a subsequent decision.
In a separate ruling on July 25, 2006, A.05-10-010 was consolidated with A.04-04-008 and A.04-016-018 to determine the issue of discounting PPP surcharges in economic development rates and discounted long-term gas transportation agreements.  TURN filed joint comments with a coalition of parties including the Division of Ratepayer Advocates (DRA), Aglet Consumer Alliance (Aglet), Disability Rights Advocates, Latino Issues Forum (LIF), California Consumer Federation (CCF) and others.  TURN and DRA held an ex parte meeting with advisors to Commissioner Brown on October 12, 2006.  TURN, DRA, LIF, and CCF also held an ex parte meeting with Commissioner Peevey on October 18, 2006.
A PD was issued on the PPP surcharge issue on July 24, 2007, and Commissioner Peevey issued an alternate PD on the same day.  TURN filed comments on the PD and alternate PD jointly with a coalition of parties on August 13, 2007, and joint reply comments on August 17, 2007.  We issued D.07‑09-016 on September 6, 2007, which rejected discounting the PPP surcharge.

TURN’s participation in this proceeding met the requirements for establishing a substantial contribution to the Commission’s final decisions covered by this request.  As outlined above, TURN fully participated in all aspects of this proceeding including attending the PHC, filing briefs and several rounds of comments, and participating in ex parte meetings.  TURN requests an award of compensation for all of TURN’s reasonable hours and expenses associated with both D.06-02-004 and D.07-09-016.
2. TURN’s Substantial Contributions
TURN’s participation in this proceeding meets the requirements for establishing a substantial contribution to the Commission’s final decision.  TURN’s efforts in this proceeding are reflected in the initial removal of PPP surcharges from Guardian’s long-term gas agreement (D.06-04-002) and in the final rejection of the discount to PPP surcharges for all economic development rates and long-term gas transportation agreements in D.07-09-016.  These efforts constitute “substantial contributions” as defined in § 1802(i).
2.1. Standard of Evaluation for Substantial Contribution

Section 1802(i) defines “substantial contribution” as follows:

‘Substantial contribution’ means that, in the judgment of the commission, the customer’s presentation has substantially assisted the commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.

The Commission has interpreted the § 1802 definition, in conjunction with § 1801.3, so as to effectuate the legislature’s intent to encourage effective and efficient intervenor participation.  We have granted compensation where a party’s participation contributed to the decision-making process or its showing assisted the Commission in its analysis of an issue and enriched the record, even if the intervenor’s specific recommendations were not adopted.
2.2. TURN’s Substantial Contribution to D.06‑04-002 and D.07-09-016

TURN’s active participation in this proceeding substantially contributed to both D.06-04-002 and D.07-09-016 as well as to the underlying decision-making process.  TURN’s initial position in A.05-10-010 was that the PPP surcharge could not and should not be discounted for SoCalGas’ long-term gas transportation agreement with Guardian.  As an alternate solution, TURN recommended that the Commission discount Guardian’s transmission rates instead of the PPP surcharge.  In D.06-04-002, we authorized a rate discount for Guardian but bifurcated the proceeding to address the legal impediments to discounting PPP surcharges.  Although our decision to bifurcate the proceeding was not specifically based upon TURN's policy arguments, we ultimately agreed with TURN's position that Guardian’s rate could be discounted without discounting the PPP surcharge.

In a ruling on June 26, 2006, the presiding Administrative Law Judge (ALJ) requested comments regarding whether the Commission had authority to discount PPP surcharges.  DRA, Aglet, TURN and several other parties (Coalition) filed joint initial and reply comments, arguing that it would be unlawful for the Commission to authorize the discounting of nonbypassable charges including the PPP surcharge, California Department of Water Resources (DWR) charges, competition transition charges, and nuclear decommissioning costs that are embedded in retail rates.  The Coalition also argued that the Commission could not create a sub-class of customers who would receive a discounted gas PPP surcharge, as suggested by PG&E and SoCalGas.
The presiding ALJ issued a PD, and Commissioner Peevey issued an alternate PD on the disputed issues.  Although both the PD and alternate PD prohibited discounting of nonbypassable charges, the alternate PD exempted existing contracts, allowing them to maintain their discounts of PPP surcharges.  The Coalition filed opening and reply comments to the PDs, opposing the alternate PD on grounds that existing contracts that discount PPP surcharges are unlawful for the same reason that future contracts that contain such discounts would be unlawful.

In D.07-09-016, we rejected the arguments of the utilities and concluded that all nonbypassable charges are nondiscountable and ordered all outstanding contracts to be modified to reflect this decision.  We also determined that we lacked the authority to discount gas PPP surcharges and that the record lacked the evidence to create a separate sub-class of customers with reduced PPP surcharges.  The final outcome adopted most of the positions expressed by DRA, TURN, and the Coalition in their joint comments.  TURN contributed to D.07‑09‑016 by extensively editing the joint comments and participating in ex parte meetings to discuss the Coalition’s viewpoints with advisors and decision-makers.
2.3. No Reduction Due to Duplication is Warranted
TURN's compensation in this proceeding will not be reduced for duplication of the showings of other parties.  The intervenor statutes allow the Commission to award full compensation even where a party’s participation has overlapped in part with the showings made by other parties.  (§ 1802.5.)  Initially, in A.05-10-010, although TURN and DRA both addressed the issue of discounting the PPP surcharges, TURN addressed the policy aspects of such a discount while DRA focused on legal impediments.  During the second phase of the proceeding dealing with just the legal impediments to discounting the PPP surcharge, TURN coordinated its efforts with DRA such that TURN did not duplicate DRA’s work.  DRA was responsible for drafting the bulk of joint comments while TURN was responsible for editing and drafting minor additions to the comments.  Therefore, we find that there was no substantial duplication that might warrant a reduction in the award of compensation.
2.4. Benefits to Ratepayers of TURN’s Participation
In D.98-04-059, the Commission adopted a requirement that a customer must demonstrate that its participation was “productive,” as that term is used in § 1801.3.  The Commission directed customers to demonstrate productivity by assigning a reasonable dollar value to the benefits of their participation to ratepayers.  Assigning a specific dollar value to TURN's participation in this proceeding is difficult, however, because the decision barring discounts to the PPP surcharge will effect a number of existing contracts as well as all future contracts.  Generally, though, to the extent the need for clarification on this issue was of sufficient importance for us to bifurcate A.05-10-010 and consolidate three proceedings to address the issue, we conclude that, by objecting to the discounting of PPP surcharges, TURN raised an important consumer issue, even if it is difficult to assign a dollar value to those issues.  Assigning a dollar value to intangible benefits may be difficult, but we will treat this compensation request as we have treated similar past requests with regard to the difficulty of establishing specific monetary benefits associated with TURN's participation.

3. Itemization of Services and Expenditures
3.1. Summary

In this filing TURN is requesting compensation for all of the time that it reasonably devoted to this proceeding, as well as the full amount of expenses it incurred.  TURN requests compensation of $13,719.95 of which $13,633.75 is for attorney time and $86.20 for direct expenses.  Compensation for time devoted to compensation-related matters is calculated using half the usual requested hourly rate.

The following tables summarize TURN's requested compensation for total expenses and attorney time.  More detailed daily time sheets for attorney hours are provided in Appendix A, and direct expenses are provided in Appendix B, to its request.
Table 1: Total Cost Summary

	Expense Category
	Amount

	Attorney Time
	$
13,633.75

	Direct Expenses
	$
86.20

	Total
	$
13,719.95


Table 2:  Attorney/Advocate Fee Summary
	A.05-10-010 
PPP Surcharge Discount
	Summary of Professional Attorney Services

	Attorney
	Billing Period
	Hourly Rate
	Hours Claimed
	Compensation

	Substantive Issue Related
	
	
	
	

	Mike Florio
	2005
	$470.00
	1.50
	
$
705.00

	
	2006
	$485.00
	1.00
	
$
485.00

	Marcel Hawiger
	2005
	$270.00
	6.00
	
$
1,620.00

	
	2006
	$280.00
	1.50
	
$
420.00

	Nina Suetake
	2005
	$190.00
	25.25
	
$
4,797.50

	
	2006
	$195.00
	21.75
	
$
4,241.25

	
	2007
	$210.00
	1.50
	
$
315.00

	
	
	
	58.50
	
$
12,583.75

	Compensation Related
	
	
	
	

	Nina Suetake
	2007
	$105.00
	10.00
	
$
1,050.00

	
	
	
	Total
	
$
13,633.75


Table 3:  TURN Direct Expenses Summary

	Expense Category
	Amount

	Copies
	
$
68.40

	Lexis Research
	
$
17.69

	Phone
	
$
0.11

	Total
	
$
86.20


3.2. The Hours Claimed for TURN's Attorneys are Reasonable

A daily listing of the specific tasks performed by attorneys Suetake, Hawiger, and Florio in connection with this proceeding is set forth in Appendix A to its request.  TURN's attorneys maintained detailed contemporaneous time records indicating the number of hours devoted to this case.  In preparing Appendix A, the attorneys reviewed all of the recorded hours devoted to this proceeding and included only those that were reasonable for the underlying task. We find that all of the hours included in Appendix A are reasonable, and should be compensated in full.
3.3. TURN's Proposed Allocation by Activity and by Issue is Reasonable and Fair
TURN typically allocates its work activities on an issue-by-issue basis in its compensation requests.  However, in this proceeding TURN's work activities all addressed a single issue:  Whether the utilities could discount the PPP surcharge when offering a discounted rate to customers.  Therefore, no such issue-specific allocation was attempted; instead, most of the entries are designated “GP” for general participation.  TURN has, however, presented its hourly records in a manner that allows us to review the amount of hours devoted to particular activities.  TURN submits that all of the hours claimed were reasonably and efficiently expended and should be fully compensated.
TURN also seeks compensation at half the usual hourly rate for the hours devoted to the preparation of this compensation request.  This reduction is consistent with the Commission’s practice of generally treating compensation requests as a pleading not requiring an attorney’s drafting efforts.

We find that all of the hours claimed were reasonably and efficiently expended and should be fully compensated.
3.4. The Hourly Rates Requested for TURN's Staff Members are Reasonable and Should be Adopted
For  work performed in 2005 and 2006, TURN's request for compensation uses hourly rates that the Commission has previously adopted as reasonable for the work of each of TURN’s attorneys in that time frame.   For 2007, TURN is seeking a 3% cost of living adjustment increase to the 2006 approved rates for its staff attorneys, and the additional 5% step increase applicable to attorneys or experts under the conditions described in D.07-01-009.
  TURN has applied half the requested hourly rate for all hours associated with compensation-related matters.

3.4.1. Nina Suetake

The Commission has previously approved the $190 hourly rate sought for Ms. Suetake’s work in 2005, and the $195 hourly rate sought for Ms. Suetake’s work in 2006 (D.06-10-018, in A.04-12-014).  Ms. Suetake’s hourly rate of $210 for her work in 2007 was also approved by the Commission (D.07-11-033, in A.06‑11‑005).  The $210 rate sought for 2007 work represents an 8% increase to the authorized 2006 rate, rounded to the nearest $5 increment.
3.4.2. Marcel Hawiger

The $270 hourly rate sought for Mr. Hawiger’s work in 2005 was previously approved by the Commission in D.06-04-029 (A.04-07-044) and the $280 hourly rate sought for his work in 2006 was previously approved by the Commission in D.06-10-018 (A.04-12-014).
3.4.3. Michel P. Florio

The hourly rates sought for Mr. Florio’s work in 2005 ($470) and 2006 ($485) have each been previously approved by the Commission (D.06-07-011 and D.06-11-039).
3.5. Other Reasonable Costs
The miscellaneous expenses of $86.20 listed in the summary table above are reasonable and were necessary for TURN's contribution to this case.  The photocopying costs and Lexis research costs relate exclusively to the preparation and distribution of TURN's pleadings.  The listed telephone charges also exclusively reflect messages related to this proceeding.

We find that TURN's costs are all reasonable and were necessarily incurred to enable TURN to participate in this proceeding and should be compensated in full.

We remind the intervenor that Commission staff may audit their records related to the award and that intervenors must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  TURN’s records should identify specific issues for which it requested compensation, the actual time spent by each employee or consultant, and any other costs for which compensation was claimed.

4. Waiver of Comment Period

This is an intervenor compensation matter.  Accordingly, as provided by Rule 14.6(c)(6) of the Commission Rules of Practice and Procedure, we waive the otherwise applicable 30-day comment period for this decision.

5. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Robert Barnett is the assigned ALJ in this proceeding.

Findings of Fact

1. 
TURN has satisfied all the procedural requirements necessary to claim compensation in this proceeding. 

2. TURN made substantial contributions to D.06-04-002 and D.07-09-016, as described herein.
3. TURN requested hourly rates for its representatives that are reasonable.
4. TURN requested related expenses that are reasonable.
5. The total reasonable compensation is $13,719.95.

6. The Appendix to this opinion summarizes today’s award.

Conclusions of Law

1. TURN has fulfilled the requirements of Pub. Util. Code §§ 1802‑1812, which govern award of intervenor compensation, and is entitled to intervenor compensation for its claimed compensation incurred in making a substantial contribution to D.06-04-002 and D.07-09-016.
2. TURN should be awarded $13,719.95 in compensation for its contributions, as described herein.

3. This order should be effective today so that TURN may be compensated without further delay.

4. This proceeding should be closed.

ORDER

IT IS ORDERED that:

1. The Utility Reform Network (TURN) is awarded $13,719.95 in compensation for its substantial contribution to Decision (D.) 06-04-002 and D.07‑09-016.

2. Within 30 days of the effective date of this decision, Pacific Gas and Electric Company (PG&E), Southern California Gas Company (SoCalGas), and Southern California Edison Company (SCE), shall pay TURN their respective shares of the award.  We direct PG&E, SoCalGas, and SCE to allocate payment responsibility among themselves, based on their California-jurisdictional gas and electric revenues for the 2004 calendar year, to reflect the year in which the proceeding was primarily litigated.  Payment of the award shall include interest at the rate earned on prime, three-month commercial paper as reported in Federal Reserve Statistical Release H.15, beginning January 20, 2008, the 75th day after the filing date of TURN’s request for compensation, and continuing until full payment is made.

3. This proceeding is closed.

This order is effective today.

Dated April 10, 2008, at San Francisco, California.
MICHAEL R. PEEVEY


President

DIAN M. GRUENEICH

JOHN A. BOHN

RACHELLE B. CHONG

TIMOTHY ALAN SIMON


Commissioners

APPENDIX

Compensation Decision Summary Information
	Compensation Decision:
	D0804012
	Modifies Decision?
No

	Contribution Decision(s):
	D0604002 and D0709016

	Proceeding(s):
	A0404008, A0406018, A0510010

	Author:
	ALJ Barnett

	Payer(s):
	Pacific Gas and Electric Company, Southern California Edison Company, Southern California Gas Company


Intervenor Information

	Intervenor
	Claim Date
	Amount Requested
	Amount Awarded
	Multiplier?
	Reason Change/Disallowance

	The Utility Reform Network
	11/6/07
	$13,719.95
	$13,719.95
	No
	


Advocate Information

	First Name
	Last Name
	Type
	Intervenor
	Hourly Fee Requested
	Year Hourly Fee Requested
	Hourly Fee Adopted

	Mike
	Florio
	Attorney
	The Utility Reform Network
	$470
	2005
	$470

	Mike
	Florio
	Attorney
	The Utility Reform Network
	$485
	2006
	$485

	Marcel
	Hawiger
	Attorney
	The Utility Reform Network
	$270
	2005
	$270

	Marcel
	Hawiger
	Attorney
	The Utility Reform Network
	$280
	2006
	$280

	Nina
	Suetake
	Attorney
	The Utility Reform Network
	$190
	2005
	$190

	Nina
	Suetake
	Attorney
	The Utility Reform Network
	$195
	2006
	$195

	Nina
	Suetake
	Attorney
	The Utility Reform Network
	$210
	2007
	$210


(END OF APPENDIX)









































































�  All subsequent section references are to the Public Utilities Code unless otherwise indicated.


�  See, i.e., D.99-12-005, pp. 6-7 (compensation decision in 1995 Storm Phase of PG&E general rate case, A.94-12-005 et al.) and D.00-05-006, pp. 9-10 (compensation decision in Edison’s performance-based ratemaking midterm review, A.99-03-020) (recognizing the overall benefit of TURN's participation where that participation assisted the Commission in developing a record on which to assess the reasonableness of the utility’s operations, and particularly its preparedness and performance in the future); D.00-10-014 (compensation decision in the emergency standards proceeding, R.96�11�004) (awarding TURN $92,000 for its substantial contribution to D.00-05-022, despite TURN's inability to assign a dollar value to the benefit of their participation in order to demonstrate “productivity.”


�  The conditions set forth in D.07-01-009 are that the step increase is available only twice within any given level of experience, and cannot bring the resulting rate outside of the rate range established for that level of experience.
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