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ORDER MODIFYING ORDERING PARAGRAPH NO. 9 

OF DECISION 07-09-020 AND DENYING 

REHEARING OF DECISION 07-09-020, AS MODIFIED 

I. INTRODUCTION

Decision (D). 07-09-020 is an interim decision adopting preliminary reforms to the California High Cost Fund-B Mechanism (B-Fund) Program. In 1996, B-Fund was established pursuant to Public Utilities Code section 739.3.
 The B-Fund is part of a broader policy framework to ensure that universal telephone service goals are met in California.  The program supports “universal service” goals by ensuring that basic telephone service remains affordable in high cost areas within the service territories of the major incumbent local exchange carriers (ILECs).

Under the B-Fund Program, a Carrier of Last Resort (COLR) must offer basic residential service to all customers within a designated service area and receives funding to subsidize affordable basic rates in high cost areas.  D.07-09-020 is an interim decision in Rulemaking (R.) 06-06-028 in which we raised the high-cost benchmark from $20.30 to $36 per line, in response to broad-based demographic trends in spending for local exchange services. D.07-09-020 states there is a continuing need for high cost support and that the new $36 benchmark is not intended to serve as the basis for setting basic rate cap levels. 

TURN timely filed an application for rehearing of D.07-09-020.  It alleges that the findings do not support the adoption of the affordability standard and that our intent in adopting an affordability standard is not clear.

Verizon California Inc. (Verizon), AT&T California (AT&T) and our Division of Ratepayer Advocates (DRA) filed timely responses to TURN’s application for rehearing.

In response to suggestions from the DRA’s response to the rehearing application, we shall use this opportunity to make a modification to Ordering Paragraph No. 9 as set forth herein; such modification is in accord with D.07-11-039, our Order Correcting Errors in D.07-09-020.

We have reviewed each and every allegation of error raised by TURN and, as set forth herein, have determined that the allegations are without merit in light of the modifications made to D.07-09-020 by this decision and by D.07-11-039.   

II. DISCUSSION

By D.07-09-020, we determined that $36 per month per telephone line represents the average household expenditure on basic telephone service.  (D.07-09-020 at p. 46.) The basis for that determination is national “data regarding consumer expenditures on telecommunications services;” not just basic service and not California specific.  (Id., at p. 45.)  In D.07-09-020 we relied in part on data including Federal Communications Commission (FCC) and Census Bureau data which reveal that the national average household expense for wireline local exchange service is about $36 per month.  (Id., at p. 46.)  TURN contends that because the $36 per month figure is derived from data that includes more than basic telephone service it should not be considered as representative of the average cost of basic service.

We addressed TURN’s arguments in D.07-09-020, at pages 47 to 48:

In comments … certain parties argue that the $36 per line figure is not a valid basis for a benchmark because it does not reflect California-specific data and does not distinguish bundled prices from stand-alone basic service prices….[¶]  We recognize that the $36 benchmark figure incorporates a broader range of local exchange and toll services and is not limited only to basic service.  For the limited purpose of setting a high-cost benchmark, however, we conclude that the $36 figure is reasonable, and that data underlying the benchmark need not track exactly with basic service elements subject to B-Fund support.

Our goal in setting the benchmark at $36 is to delineate “high-cost” lines that are eligible for B-Fund support to a COLR within a reasonable range.  For lines with a stated cost below the benchmark, the COLR will not receive B-Fund support. For this purpose, the $36 per-line figure serves as a reasonable proxy for delineating basic access lines for which high-cost B-Fund support will be provided.  The $36 benchmark, however, is in no way intended to serve as a cap on basic rate levels, or as a determination that retail rates for basic service alone as high as $36 would be affordable.  Likewise, this benchmark level does not indicate that we believe it is appropriate for basic service to rise to a level of $36 per line.

The $36 benchmark is within the range of reasonableness based upon relevant criteria of affordability and comparability with urban area rates.  The $36 benchmark reflects broad and stable trends in consumer expenditures for telecommunications services which may but not always involve the bundling of multiple services along with the basic access line. [footnote omitted] As such, we find that the $36 level is suitable as a high cost proxy for our limited purpose today.

After TURN filed its application for rehearing of D.07-09-020, we issued D.07-11-039 correcting errors in Decision 07-09-020.  D.07-11-039, among other things, clarifies that the $36 affordability benchmark discussed in D.07-09-020 was not intended to serve as a cap on the basic rates of the COLR.  As D.07-11-039 explains, the $36 benchmark was adopted to serve as a cut-off limiting the high-cost geographic areas in which residential access lines were eligible for B-Fund subsidies.  The determination of rate levels on basic rates after the current rate caps expire on January 1, 2009 was not determined by D.07-09-020 but is part of the scope of Phase II of R.06-06-028. Thus, TURN’s objections to the affordability standard regarding this issue, at this point, are premature.     

With respect to TURN’s argument that the record does not adequately support the $36 benchmark as a cut-off for identifying high-cost areas eligible for B-Fund subsidy and its analogy regarding housing affordability and swimming pools, we find that the analogy is not an accurate depiction of what D.07-09-020 does.  D.07-09-020 does not say that all telephone consumers can either afford $36 a month for basic telephone service nor does it say that all consumers can, do or should purchase additional telephone services above basic service.  While an estimate of housing costs in any given neighborhood may take into account homes with and without swimming pools, to use TURN’s analogy, the appraisal costs of each house will likely be based on whether or not it has a useable swimming pool—not on whether neighboring houses do.  We find TURN’s argument on this point irrelevant.

TURN contends that our reliance on a national rate survey alone is inadequate to support the decision.  TURN’s allegations in its application for rehearing are really the same arguments we fully addressed in D.07-09-020 quoted above. Generally, in quasi-legislative proceedings such as this rulemaking, the Commission’s factual findings will be upheld as long as they are not “arbitrary, capricious or entirely lacking in evidentiary support.”  (See e.g., Strumsky v. San Diego Co. Emp. Retirement Assn. (1974) 11 Cal.3d 28, 35 footnote 2, citing Pitts v. Perluss (1962) 85 Cal.2d 824, 833; see also, Pub. Util. Code § 1757.1.)  TURN has failed to establish that our reliance on the record is erroneous. Although there can be no denying that the $36 figure is based on more than basic service rates in California, D.07-09-020 clearly said it recognized that in determining that the $36 per line figure serves as a reasonable proxy it is in no way intended to serve as a cap or as a determination that retail rates for basic service alone would be affordable at a rate of $36 per month.  (D.07-09-020 at p. 47.)  Rather, D.07-09-020 determines that the $36 benchmark is in the “range of reasonableness” and a suitable proxy for the limited purposes of Phase I of this rulemaking. TURN has not established that this determination is arbitrary, capricious or in no way based on the record.

TURN also argues that even if there may be a record to support the $36 benchmark figure, the figure itself is incorrect.  (TURN application for rehearing at p. 7.)  TURN contends that the Commission “has not done a proper study of affordability and … cannot demonstrate that a $36 rate ... is just or reasonable” in violation of section 451. (TURN application for rehearing at p. 12.)
  However, the benchmark figure is not an established rate as D.07-09-020 makes clear. TURN points to its and the DRA’s comments on the proposed decision (PD) voicing the alleged error, claiming that the $36 figure actually represents monthly expenditures on much more than basic service.  (TURN application for rehearing at p. 7)  As discussed above, this is essentially a rehash of arguments TURN has already made to the Commission in its comments and which we took into consideration in reaching our determination in D.07-09-020.  (See e.g., D.07-09-020 at p. 46.) Further, TURN’s argument does not establish that the figure is incorrect or that D.07-09-020 errs. TURN’s allegation is without merit.

TURN alleges there are conflicts between the text of D.07-09-020 and Ordering Paragraph No. 7.  However, TURN’s application for rehearing of D.07-09-020 does not account for the changes made to Ordering Paragraph No. 7 by D.07-11-039.  As modified by D.07-11-039, Ordering Paragraph No. 7 provides
:

On those dates, respectively, the basic rate freeze shall be lifted on all remaining basic residential lines, but subsequent increases in ILEC basic rates shall be phased in under a process to be determined in Phase II of this proceeding in order to bring basic rate caps up to the level of the revised benchmark threshold of $36 per line as necessary for a transition to full pricing flexibility to avoid sudden large increases in basic service rates.

Given the modification made to Ordering Paragraph No. 7 by D.07-11-039 at page 2 (as well as modifications made to other ordering paragraphs of D.07-09-020 by D.07-11-039), TURN’s allegation is without merit.  DRA in its response to TURN’s application for rehearing suggests specific modification to language in Ordering Paragraph No. 9 that would replace references to D.07-09-020 adopting a specific benchmark level of $36 with language clarifying that a high-cost level will be finally determined in a later phase of this rulemaking. Ordering Paragraph No. 9 provides:

As a basis to receive B-Fund support after full pricing flexibility takes effect, however, a COLR must certify annually that it is not charging rates for basic service in excess of the benchmark levels that we establish herein.  A COLR that does not make the required annual certification must provide a detailed showing as to why they are unable to comply with the Commission’s Orders.  The Commission will evaluate the evidence and determine what, if any, action is required.

We believe that our DRA does have a point regarding that ordering paragraph, and shall modify D.07-09-020 so that the first sentence of Ordering Paragraph No. 9 is modified following the word “effect,” and the second sentence is deleted, as follows:  

As a basis to receive B-Fund support once full pricing flexibility takes effect, the COLR must certify that its rates for basic service do not exceed a level consistent with the authorized amount of B-Fund support pursuant to further disposition in Phase II of this proceeding.

In light of the modification we make by this order and those made in D.07-11-039, TURN has not established that D.07-09-020 errs and we find TURN’s allegations to be without merit. We deny TURN’s application for rehearing of D.07-09-020 as modified by this decision and D.07-11-039.  

III. CONCLUSION
For the reasons set forth above, The Utility Reform Network has failed to demonstrate grounds for rehearing of D.07-09-020 a modified by D.07-11-039 and herein.

THEREFORE, IT IS ORDERED that:

1.
Ordering Paragraph No. 9 of D.07-09-020 is modified so that the first sentence is modified following the word “effect,” so that the remainder of the first sentence is deleted and replaced by “the COLR must certify that its rates for basic service do not exceed a level consistent with the authorized amount of B-Fund support pursuant to further disposition in Phase II of this proceeding.” The second sentence of Ordering Paragraph No. 9 is deleted in its entirety, so that Ordering Paragraph No. 9 reads as follows:  

As a basis to receive B-Fund support once full pricing flexibility takes effect, the COLR must certify that its rates for basic service do not exceed a level consistent with the authorized amount of B-Fund support pursuant to further disposition in Phase II of this proceeding.

2.
Rehearing of D.07-09-020, as modified herein and by D.07-11-039, is denied.

This order is effective today.

Dated April 24, 2008, at San Francisco, California.

MICHAEL R. PEEVEY
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� Hereinafter all statutory references are to the Public Utilities Code unless otherwise indicated.


� TURN agrees that D.07-09-020 acknowledges the public policy favoring universal service but argues that allowing competitive market forces to determine appropriate pricing of basic service is misplaced.  TURN’s allegation is refuted by D.07-09-020, as quoted above. The goal of the “benchmark at $36 is to delineate high-cost lines that are eligible for B-Fund support to a COLR within a reasonable range… The $36 benchmark, however, is in no way intended to serve as a cap on basic rate levels, or as a determination that retail rates for basic service alone as high as $36 would be affordable.  Likewise, this benchmark level does not indicate that we believe it is appropriate for basic service to rise to a level of $36 per line.”  (D.07-09-020 at p. 47.)  TURN errs completely in contending that D.07-09-020 proposes a dramatic rise in rates in high cost areas. The decision does no such thing. TURN has failed to establish that D.07-09-020 has undermined universal service objectives and is wrong in arguing that the decision has set rate caps for basic service. 


� The former language cited above contains a strikethrough and the modified language is underscored.
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