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APPENDIX A 

BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

 

Order Instituting Rulemaking to Implement 
Senate Bill No. 1488 (2004 Cal. Stats., CH. 690 
(Sept. 22, 2004)) Relating to Confidentiality of 
Information 

) 
) Docket No. 05-06-040 

 
MODEL PROTECTIVE ORDER   

 

1.  Scope.  This Protective Order shall govern access to and the use in this proceeding of 

Protected Materials, produced by, or on behalf of, any Disclosing Party.   

2.  Modification.  This Protective Order shall remain in effect until it is modified or 

terminated by the Commission or Assigned Administrative Law Judge (“Assigned ALJ”).  The 

parties acknowledge that the identity of the parties submitting Protected Materials may differ 

from time to time.  In light of this situation, the parties agree that modifications to this Protective 

Order may become necessary, and they further agree to work cooperatively to devise and 

implement such modifications in as timely a manner as possible.  Each party governed by this 

Protective Order has the right to seek changes in it as appropriate from the Assigned ALJ or the 

Commission. 

3.  Definitions 

A.  The term “Protected Material(s)” means (i) trade secret, market sensitive, or other 

confidential and/or proprietary information as determined by the Disclosing Party in accordance 

with the provisions of D.06-06-066 and subsequent decisions, General Order 66-Cand 454.5(g), 

or any other right of confidentiality provided by law, or (ii) any other materials that are made 

subject to this Protective Order by the Assigned ALJ, Law and Motion Administrative Law 

Judge (“Law and Motion ALJ”), Assigned Commissioner, the Commission, or any court or other 
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body having appropriate authority.  Protected Materials also includes memoranda, handwritten 

notes, spreadsheets, computer files and reports, and any other form of information (including 

information in electronic form) that copies, discloses, or compiles other Protected Materials or 

from which such materials may be derived (except that any derivative materials must be 

separately shown to be confidential).  Protected Materials do not include: (i) any information or 

document contained in the public files of the CPUC or any other state or federal agency, or in 

any state or federal court; or (ii) any information that is public knowledge, or which becomes 

public knowledge, other than through disclosure in violation of this Protective Order or any other 

protective order. 

B.  The term “redacted” refers to situations in which Protected Materials in a document, 

whether the document is in paper or electronic form, have been covered, blocked out, or 

removed.  The term “unredacted” refers to situations in which the Protected Materials in a 

document, whether in paper or electronic form, have not been covered, blocked out, or removed. 

C.  The term “Disclosing Party” means a party who initially discloses any specified 

Protected Materials in this proceeding. 

D.  The term “Market Participant” (“MP”) refers to a party that is: 

 1)  A person or entity, or an employee of an entity, that engages in the 
wholesale purchase, sale or marketing of energy or capacity, or the 
bidding on or purchasing of power plants, or bidding on utility 
procurement solicitations, or consulting on such matters, subject to 
the limitations in 3) below. 

2)  A trade association or similar organization, or an employee of such 
organization,  

a)  whose primary focus in proceedings at the Commission is to 
advocate for persons/entities that purchase, sell or market 
energy or capacity at wholesale; bid on, own, or purchase power 
plants; or bid on utility procurement solicitations; or  

b)  a majority of whose members purchase, sell or market energy or 
capacity at wholesale; bid on, own, or purchase power plants; or 
bid on utility procurement solicitations; or 

c)  formed for the purpose of obtaining market sensitive 
information; or 
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d)  controlled or primarily funded by a person or entity whose 
primary purpose is to purchase, sell or market energy or 
capacity at wholesale; bid on, own, or purchase power plants; or 
bid on utility procurement solicitations. 

3)  A person or entity that meets the criteria of 1) above is nonetheless 
not a market participant for purpose of access to market sensitive 
data unless the person/entity seeking access to market sensitive 
information has the potential to materially affect the price paid or 
received for electricity if in possession of such information.  An 
entity will be considered not to have such potential if: 

a)  the person or entity’s participation in the California electricity 
market is de minimis in nature.  In the resource adequacy 
proceeding (R.05-12-013) it was determined in D.06-06-064 § 
3.3.2 that the resource adequacy requirement should be rounded 
to the nearest megawatt (MW), and load serving entities (LSEs) 
with local resource adequacy requirements less than 1 MW are 
not required to make a showing.  Therefore, a de minimis 
amount of energy would be less than 1 MW of capacity per 
year, and/or an equivalent of energy; and/or 

b)  the person or entity has no ability to dictate the price of 
electricity it purchases or sells because such price is set by a 
process over which the person or entity has no control, i.e., 
where the prices for power put to the grid are completely 
overseen by the Commission, such as subject to a standard offer 
contract or tariff price.  A person or entity that currently has no 
ability to dictate the price of electricity it purchases or sells 
under this section, but that will have such ability within one 
year because its contract is expiring or other circumstances are 
changing, does not meet this exception; and/or 

c)  the person or entity is a cogenerator that consumes all the power 
it generates in its own industrial and commercial processes, if it 
can establish a legitimate need for market sensitive information.   

 

E.  A Market Participant’s Reviewing Representatives are limited to persons designated 

by the Market Participant who meet the following criteria: 

1. Are outside experts, consultants or attorneys; 

2.  Are not currently engaged, directly or indirectly, in (a) the 
purchase, sale, or marketing of electrical energy or capacity or 
natural gas (or the direct supervision of any employee(s) whose 
duties include such activities), (b) the bidding on or purchasing of 
power plants (or the direct supervision of any employee(s) whose 
duties include such activities), or (c) consulting with or advising 
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others in connection with any activity set forth in subdivisions (a) 
or (b) above (or the direct supervision of any employee(s) whose 
duties include such activities or consulting); and 

3.  Are not an employee of a market participant. 

F.  Persons or entities that do not meet the definition of market participant are non-market 

participants (“NMPs”), and may have access to market sensitive information through their 

designated Reviewing Representatives.  An attorney or consultant that simultaneously represents 

market participant(s) and non-market participant(s) may not have access to market sensitive data. 

If, on the other hand, simultaneous representation is of market participant and non-market 

participant clients involved in completely different types of matters, there should be no bar 

(although there may be ethical implications of such representation that we do not address here).  

If, for example, an attorney represents a market participant in matters unrelated to procurement, 

resource adequacy, RPS, or the wholesale purchase, sale or marketing of energy or capacity, or 

the bidding on or purchasing of power plants, or bidding on utility procurement solicitations, in a 

forum other than this Commission, and simultaneously represents a non-market participant in 

cases related to these topics before the Commission, there should be no bar to the attorney's 

receipt of market sensitive data (pursuant to a non-disclosure agreement and protective order) in 

the latter matter.  In close cases, the balance should militate to bar simultaneous representation 

because of the risks it poses. 

H.  All Reviewing Representatives are required to execute a non-disclosure agreement 

and are bound by the terms of this Protective Order. 

4.  Designation of Materials.   

When filing or providing in discovery any documents containing Protected Materials, a 

party shall physically mark such documents on each page (or in the case of non-documentary 

materials such as computer diskettes, on each item) as “PROTECTED MATERIALS SUBJECT 

TO PROTECTIVE ORDER,” or with words of similar import as long as one or more of the 



R.05-06-040  COM/DGX/avs         

- 5 - 
 
 
 

terms, “Protected Materials,” “Protective Order,” or “General Order No. 66-C” is included in the 

designation to indicate that the materials in question are protected. 

All materials so designated shall be treated as Protected Materials unless and until (a) the 

designation is withdrawn pursuant to Paragraph 17 hereof, or (b) an ALJ, Commissioner or other 

Commission representative makes a determination pursuant to Paragraph 4 hereof changing the 

designation. 

All documents containing Protected Materials that are filed with the Commission or 

served shall be placed in sealed envelopes or otherwise appropriately protected and shall be 

endorsed to the effect that they are filed or served under seal pursuant to this Protective Order.  

Such documents shall be served upon Reviewing Representatives and persons employed by or 

working on behalf of the state governmental agencies referred to in Paragraph 12 hereof who are 

eligible and have requested to review such materials.  Service upon the persons specified in the 

foregoing sentence may either be (a) by electronic mail in accordance with the procedures 

adopted in this proceeding, (b) by facsimile, or (c) by overnight mail or messenger service.  

Whenever service of a document containing Protected Materials is made by overnight mail or 

messenger service, the Assigned ALJ shall be served with such document by hand on the date 

that service is due. 

5.  Redaction of Documents.  Whenever a party files, serves or provides in discovery a 

document that includes Protected Materials (including but not limited to briefs, testimony, 

exhibits, and responses to data requests), such party shall also prepare a redacted version of such 

document.  The redacted version shall enable persons familiar with this proceeding to determine 

with reasonable certainty the nature of the data that has been redacted and where the redactions 

occurred.  The redacted version of a document to be filed shall be served on all persons on the 

service list, and the redacted version of a discovery document shall be served on all persons 

entitled thereto. 
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6.  Selection of Reviewing Representatives.  Each MP and NMP selecting a Reviewing 

Representative shall first identify its proposed Reviewing Representative to the Disclosing Party.  

An attorney or consultant that simultaneously represents market participant(s) and non-market 

participant(s) may not have access to market sensitive data, subject to the exception in 

paragraph 3.F.  Any designated Reviewing Representative has a duty to disclose to the 

Disclosing Party any potential conflict that puts him/her in violation of Decision 06-12-030.  A 

resume or curriculum vitae is reasonable disclosure of such potential conflicts, and should be the 

default evidence provided in most cases. 

7.  Access to Protected Materials and Use of Protected Materials.  Subject to the terms of 

this Protective Order, Reviewing Representatives shall be entitled to access to Protected 

Materials.  All other parties in this proceeding shall not be granted access to Protected Materials, 

but shall instead be limited to reviewing redacted versions of documents.  Reviewing 

Representatives may make copies of Protected Materials, but such copies become Protected 

Materials.  Reviewing Representatives may make notes of Protected Materials, which shall be 

treated as Notes of Protected Materials if they disclose the contents of Protected Materials.  

Protected Materials obtained by a party in this proceeding may also be requested by that party in 

a subsequent Commission proceeding, subject to the terms of any protective order governing that 

subsequent proceeding, without constituting a violation of this order.   

8.  Maintaining Confidentiality of Protected Materials.  Each Reviewing Representative 

shall treat Protected Materials as confidential in accordance with this Protective Order and the 

Non-Disclosure Certificate executed pursuant to Paragraph 7 and 8 hereof.  Protected Materials 

shall not be used except as necessary for the conduct of this proceeding, and shall not be 

disclosed in any manner to any person except (i)  Reviewing Representatives who have executed 

Non-Disclosure Certificates; (ii) Reviewing Representatives’ paralegal employees and 

administrative personnel, such as clerks, secretaries, and word processors, to the extent necessary 

to assist the Reviewing Representatives, provided that they shall first ensure that such personnel 
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are familiar with the terms of this Protective Order, and have signed a Non-Disclosure 

Certificate, (iii) persons employed by or working on behalf of the CEC or other state 

governmental agencies covered by Paragraph 12.  Reviewing Representatives shall adopt 

suitable measures to maintain the confidentiality of Protected Materials they have obtained 

pursuant to this Protective Order, and shall treat such Protected Materials in the same manner as 

they treat their own most highly confidential information.  Reviewing Representatives shall be 

liable for any unauthorized disclosure or use by their paralegal employees or administrative staff.  

In the event any Reviewing Representative is requested or required by applicable laws or 

regulations, or in the course of administrative or judicial proceedings (in response to oral 

questions, interrogatories, requests for information or documents, subpoena, civil investigative 

demand or similar process) to disclose any of Protected Materials, they shall immediately inform 

the Disclosing Party of the request, and the Disclosing Party may, at its sole discretion and cost, 

direct any challenge or defense against the disclosure requirement, and the Reviewing 

Representative shall cooperate in good faith with such party either to oppose the disclosure of the 

Protected Materials consistent with applicable law, or to obtain confidential treatment of them by 

the person or entity who wishes to receive them prior to any such disclosure.  If there are 

multiple requests for substantially similar Protected Materials in the same case or proceeding 

where a Reviewing Representative has been ordered to produce certain specific Protected 

Materials, the Reviewing Representative may, upon request for substantially similar materials by 

another person or entity, respond in a manner consistent with that order to those substantially 

similar requests. 

9.  Exception for California Independent System Operator (ISO).  Notwithstanding any 

other provision of this Protective Order, with respect to an ISO Reviewing Representative only, 

participation in the ISO’s operation of the ISO-controlled grid and in its administration of the 

ISO-administered markets, including, but not limited to, markets for ancillary services, 

supplemental energy, congestion management, and local area reliability services, shall not be 

deemed to be a violation of this Protective Order.   
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10. Non-Disclosure Certificates.  A Reviewing Representative shall not inspect, 

participate in discussions regarding, or otherwise be granted access to, Protected Materials unless 

and until he or she has first completed and executed a Non-Disclosure Certificate, attached 

hereto as Appendix A, and delivered the original, signed Non-Disclosure Certificate to the 

Disclosing Party.  The Disclosing Party shall retain the executed Non-Disclosure Certificates 

pertaining to the Protected Materials it has disclosed and shall promptly provide copies of the 

Non-Disclosure Certificates to Commission Staff upon request. 

11.  Return or Destruction of Protected Materials.  Protected Materials shall remain 

available to Reviewing Representatives until the later of the date that an order terminating this 

proceeding becomes no longer subject to judicial review, or the date that any other Commission 

proceeding relating to the Protected Material is concluded and no longer subject to judicial 

review.  If requested to do so in writing after that date, the Reviewing Representatives shall, 

within fifteen days of such request, return the Protected Materials (including Notes of Protected 

Materials) to the Participant that produced them, or shall destroy the materials, except that copies 

of filings, official transcripts and exhibits in this proceeding that contain Protected Materials, and 

Notes of Protected Material may be retained, if they are maintained in accordance with 

Paragraph 8.  Within such time period each Reviewing Representative, if requested to do so, 

shall also submit to the Disclosing Party an affidavit stating that, to the best of its knowledge, all 

Protected Materials and all Notes of Protected Materials have been returned or have been 

destroyed or will be maintained in accordance with Paragraph 8.  To the extent Protected 

Materials are not returned or destroyed, they shall remain subject to the Protective Order and 

CPUC General Order No. 66-C.  In the event that a Reviewing Representative to whom 

Protected Material are disclosed ceases to be engaged to provide services in this proceeding, then 

access to such materials by that person shall be terminated.  Even if no longer engaged in this 

proceeding, every such person shall continue to be bound by the provisions of this Protective 

Order and the Non-Disclosure Certificate.   
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 12.  Access and Use by Governmental Entities. 

(a) In the event the CPUC receives a request from the CEC for a copy of or access to any 

party’s Protected Materials, the procedure for handling such requests shall be as follows.  Not 

less than five (5) days after delivering written notice to the Disclosing Party of the request, the 

CPUC shall release such Protected Materials to the CEC upon receipt from the CEC of an 

Interagency Information Request and Confidentiality Agreement (“Interagency Confidentiality 

Agreement”).  Such Interagency Confidentiality Agreement shall (i) provide that the CEC will 

treat the requested Protected Materials as confidential in accordance with this Protective Order, 

(ii) include an explanation of the purpose for the CEC’s request, as well as an explanation of how 

the request relates to furtherance of the CEC’s functions, (iii) be signed by a person authorized to 

bind the CEC contractually, and (iv) expressly state that furnishing of the requested Protected 

Materials to employees or representatives of the CEC does not, by itself, make such Protected 

Materials public.  In addition, the Interagency Confidentiality Agreement shall include an 

express acknowledgment of the CPUC’s sole authority (subject to judicial review) to make the 

determination whether the Protected Materials should remain confidential or be disclosed to the 

public, notwithstanding any provision to the contrary in the statutes or regulations applicable to 

the CEC. 

(b) In the event the CPUC receives a request for a copy of or access to a party’s 

Protected Materials from a state governmental agency other than the CEC that is authorized to 

enter into a written agreement sufficient to satisfy the requirements for maintaining 

confidentiality set forth in Government Code Section 6254.5(e), the CPUC may, not less than 

five (5) days after giving written notice to the Disclosing Party of the request, release such 

protected material to the requesting governmental agency, upon receiving from the requesting 

agency an executed Interagency Confidentiality Agreement that contains the same provisions 

described in Paragraph 10(a) above. 

(c) The CEC may use Protected Materials when needed to fulfill its statutory 

responsibilities or cooperative agreements with the CPUC.  Commission confidentiality 
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designations will be maintained by the CEC in making such assessments, and the CEC will not 

publish any assessment that directly reveals the data or allows the data submitted by an 

individual load serving entity (“LSE”) to be “reverse engineered.” 

13.  Dispute Resolution.  All disputes that arise under this Protective Order, including but 

not limited to alleged violations of this Protective Order and disputes concerning whether 

materials were properly designated as Protected Materials, shall first meet and confer in an 

attempt to resolve such disputes.  If the meet and confer process is unsuccessful, the involved 

parties may present the dispute for resolution to the Assigned ALJ or the Law and Motion ALJ.   

14  Other Objections to Use or Disclosure.  Nothing in this Protective Order shall be 

construed as limiting the right of a party, the Commission Staff, or a state governmental agency 

covered by Paragraph 12 from objecting to the use or disclosure of Protected Material on any 

legal ground, such as relevance or privilege. 

15.  Remedies.  Any violation of this Protective Order shall constitute a violation of an 

order of the CPUC.  Notwithstanding the foregoing, the parties and Commission Staff reserve 

their rights to pursue any legal or equitable remedies that may be available in the event of an 

actual or anticipated disclosure of Protected Materials. 

16.  Withdrawal of Designation.  A Disclosing Party may agree at any time to remove the 

“Protected Materials” designation from any materials of such party if, in its opinion, 

confidentiality protection is no longer required.  In such a case, the Disclosing Party will notify 

all other parties that the Disclosing Party believes are in possession of such materials of the 

change of designation. 

 

17.  Interpretation.  Titles are for convenience only and may not be used to restrict the 

scope of this Protective Order. 
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Entered: __________________________________ 
Administrative Law Judge 

 
 

Date: __________________________________
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Docket No. 05-06-040 

 
NON-DISCLOSURE CERTIFICATE 

I hereby certify my understanding that access to Protected Materials is provided to me 
pursuant to the terms and restrictions of the Protective Order in this proceeding, that I have been 
given a copy of and have read the Protective Order, and that I agree to be bound by it. I 
understand that the contents of the Protected Materials, any notes or other memoranda, or any 
other form of information that copies or discloses Protected Materials shall not be disclosed to 
anyone other than in accordance with that Protective Order. I acknowledge that a violation of this 
certificate constitutes a violation of an order of California Public Utilities Commission. 

 
By: _____________________________  
Title: __________________________ _  
Representing: _____________________  
Date: __________________________ _  



R.05-06-040  COM/DGX/avs         
 

 

 
Signed: _______________________ 
 
Name ________________________ 
 
Title: _________________________ 
 
Organization: __________________ 
 
Dated: ________________________ 
 
 
 
 

(END OF APPENDIX A) 


