CPSD/rbg Date of |ssuance 2/2/2009

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

FILED
Order Instituting Rulemaking to Consider PUBLIC UTILITIESCOMMISSION
Roadway Worker Protections by Transit JANUARY 29, 2009
Agenciesin California SAN FRANCISCO
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ORDER INSTITUTING RULEMAKING
TO CONSIDER CALIFORNIA TRANSIT AGENCIES
ROADWAY WORKER PROTECTIONS

1 Summary
With this decision, the Commission opens an Order Instituting Rulemaking

(“OIR” or “rulemaking”) to determine (1) whether current protections for rail transit
agency roadway workers are adequate, (2) whether the State of California should
implement a General Order implementing new rulesfor rail transit agency protection of
mai ntenance-of -way, track, signal, operating employees, and others engaged in roadway
work, and (3) if new protections are needed, a description of the protections to be

required by rail transit agencies and included in the General Order.

2. Background
On January 12, 2001, a San Francisco Bay Area Rapid Transit (“BART")

employee was fatally injured at BART’s M55 Interlock in San Francisco, an area of a
BART tunnel which has insufficient clearancesto allow a BART train to pass through
without striking an employee working in the location. A BART employee working at the
Interlock site did not hear the on-coming train and was struck and killed by aBART
train. A Sacramento Regional Transit District (“SRTD”) maintenance employee was
fatally injured while lubricating tracks on July 24, 2008, when he was struck by an SRTD
train. On October 14, 2008, at approximately 9:30 am., aBART employee was fatally
injured when he was struck by a BART train while working in the right-of-way.
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3. Preliminary Scoping Memo
Although the investigations of the SRTD fatality of July 24, 2008, and the BART
fatality of October 14, 2008, are not final, lack of roadway worker protectionsis

identified in all three of these roadway worker accidents. Given recent roadway worker
fatalities, Staff questions whether rail transit districts within the State of California

provide adequate protections for roadway workers working on tracks and rights-of-ways.

The purpose of this rulemaking is to determine whether a General Order protecting rail

transit roadway workersis necessary, and if so, the provisions of such protections.

Consequently, the scope of this rulemaking includes the following issues upon

which we seek comments from respondents and interested parties:

What are the protections currently provided roadway workers by
Cdiforniarail transit agencies?

Arerall transit roadway workers adequately protected from being
injured by moving trains or on-track equipment during the course of
their employment activities?

What protections should be employed by rail transit agencies to prevent
unnecessary risks and injuries to roadway workers?

If additional protections are warranted, what time frames are reasonable
in implementing a General Order for the protection of rail transit
roadway workers?

If additional protections are warranted, how should they be described in
the General Order?

In order to adequately address these issues, we seek specific information from the

rail transit agencies under our authority pursuant to California Public Utilities Code

Section 99152 and 49 C.F.R. Part 659, regarding their existing protections for employees

working on, or adjacent to, track and roadway. We also seek their recommendations for

improving these protections, along with recommendations from the employees engaged

in such work, and their collective bargaining representatives. We shall also seek

comments from the public, the industry in general, and industry experts, regarding

improved protections to reduce the risk of injury to roadway workers employed by

Cdliforniarail transit agencies.
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4, Category of Proceeding

Pursuant to Rule 7.1(d), this rulemaking is preliminarily determined to be
guasi-legidlative as that term is defined in Rule 1.3(d). Our purposeisto solicit
comments and ideas from interested parties regarding the need, benefits, implementation
methods, and costs of implementing new protections for maintenance-of-way, track,
signal, and operating employees of Californiatransit agencies.

It is contemplated that this proceeding shall be conducted through awritten record.
An order will issue on the merits-based record established in this docket. However, the
Commissioner and Administrative Law Judge (“ALJ’) assigned to this OIR may deem

evidentiary hearings necessary.

5. Respondents
For purposes of this proceeding, Californiatransit agencies and the collective

bargaining representatives of transit employees are considered respondents. Passenger

groups and associations are invited to participate.

6. ServiceList

The Executive Director shall serve copies of this rulemaking on respondents to
this proceeding and on Consumer Protection and Safety Division (“CPSD”) staff. We
invite broad participation in this proceeding. All additional persons or entities seeking
party status or that wish to monitor this proceeding may do so by informing the
Commission’s Process Office. Such requests should be sent to the Commission’s Process

Office viaemail (Process Office@cpuc.ca.gov) or by postal mail (Process Office,

California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, California

94102). To beincluded on the service list for this proceeding, parties should so inform

1 (1) Los Angeles County Metropolitan Transit Authority District (Cal. Pub. Util Code §§ 30000 et seq.):
(2) North County Transit District (88 125000); (3) Sacramento Regional Transit District (88 102000 et
seq.); (4) San Diego Metropolitan Transit Development Board (8 90000 et seq.); (5) San Francisco
Airport’s AirTrain (49 U.S.C. § 5330, and Cal. Pub. Util. Code § 99152); (6) San Francisco Bay Area
Rapid Transit District (Cal. Pub. Util. Code 88 28500 et seq.); (7) San Francisco Municipal Railway (49
U.S.C. 85330, and Cal. Pub. Util. Code § 99152); (8) Santa Clara VValley Transportation Authority
District (88 100000 et seq.); and (9) Port of Los Angeles Red Car Line (49 U.S.C. § 5330, and Cal. Pub.
Util. Code § 99152).
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the Process Office no later than 20 days after the mailing date of this rulemaking and
include pertinent information such as:

* Name and party represented, if any

* Address

» Telephone number

* Email address

« Assignment to the party, state service or information only category?

While all respondents identified in the OIR will be bound by the outcome of this
proceeding, only those who notify us they wish to be on the service list will be accorded
service by others until final rules are proposed and/or afinal decision issued.

Theinitial servicelist will be posted on the Commission’ s website at

www.cpuc.ca.gov. Parties should ensure they are using the most up-to-date service list

by checking the Commission’ s website prior to each service/filing date.
We encourage electronic filing in this proceeding. Electronic filings should be
made according to Rule 1.10 and Resolution ALJ-188. Consistent with those rules, a

hard copy of all pleadings shall be concurrently served on the assigned AL J.

7. Schedule
Following is the preliminary schedule for this rulemaking:

CPSD Request for Information from
Transit Agencies and Transit Agency 30 days after OIR issued (mailed date)
Contractors.

Comments from Transit Agencies, transit
employees, and the collective bargaining

representatives of transit employees. 60 days after OIR issued (mailed date)

2 Party statusis for those planning to actively participate in this rulemaking through, at a minimum,
submission of written comments on the questions raised in the Preliminary Scoping Memo. State service
statusis for employees of the State of Californiawho will not be submitting comments. Information Only
status is for those who wish to follow the proceeding and receive documents associated with it, but who
will not be actively participating.
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CPSD staff report on existing roadway

worker protections and the need, if any, for | 120 days after OIR issued (mailed date)
additional protections.

35 days after CPSD staff report issued

Parties comments on CPSD staff report (mailed date)

15 days after Comments on CPSD staff

Reply Comments report mailed

As previoudly stated, we do not anticipate the need for evidentiary hearings, but
any party who believes hearings are necessary may make that request in their opening
comments. The request must identify the specific disputed evidence necessitating
evidentiary hearings. The assigned Commissioner or assigned ALJwill determine the
need for a prehearing conference or hearings and may alter the schedule or adopt further
procedural processes as necessary.

Any objection to the preliminary categorization of this rulemaking as
guasi-legislative must be filed no later than 10 days after the issuance of this rulemaking.
This proceeding should be completed within the 18-month statutory deadline.

8. Public Advisor

Any person or entity interested in participating in this rulemaking as a party who is
unfamiliar with the Commission’s procedures should contact the Commission’s Public
Advisor’s Office in San Francisco at (415) 703-2074 or (866)849-8390 or email

public.advisor@cpuc.ca.qov.

0. Ex Parte Communications
Pursuant to Rules 8.4(b) and 8.2(a), ex parte communications are allowed in this

proceeding without any restrictions or reporting requirements.

Therefore, IT |SORDERED that:

1. A rulemaking isinstituted for the purpose of determining whether (1) whether
current protections for rail transit agency roadway workers are adequate, (2) whether the
State of California should implement a General Order implementing new protections for

rail transit agency maintenance-of-way, track, signal, and operating employees, and (3) if
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new protections are needed, a description of the protections to be required by rail transit
agencies and included in the Genera Order.

2. All rail transit agencies under the Commission’s jurisdiction and the collective
bargaining representatives of their employees are made respondents to this proceeding.

3. The Executive Director shall serve a copy of this rulemaking on all respondents
to this proceeding, aswell as CPSD staff.

4. Thisrulemaking is preliminarily determined to be a*“quasi-legidative”
proceeding as that term is defined in Rule 1.3(d).

5. No later than 20 days after the mailing date of this rulemaking, persons or
entities seeking to be included on the service list for this proceeding may do so by
informing the Commission’s Process Office. Requests to be added to the service list

should be sent viaemail (Process_Office@cpuc.ca.gov) or by postal mail (Process

Office, California Public Utilities Commission, 505 Van Ness Avenue, San Francisco,
California94102). The request should include the following information: (1) the full
name, address and tel ephone number of the person or entity upon whom service should
be made (if the participant is an entity, the full name of the entity’ s representative for
service of process); (2) email addressif available; and (3) assignment to party, state
service or information only category.

6. Responses to the Order Instituting Rulemaking and Comments shall conform to
Rule 6.2 and shall be filed with the Commission’s Docket Office and served in
conformance with the schedule contained in Section 7 of this document.

This order is effective today.

Dated January 29, 2009, at San Francisco, California.
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