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CALIFORNIA PUBLICUTILITIESCOMMISSION

Executive Division RESOLUTION Exec 001
Business & Community Outreach Section July 9, 2009

RESOLUTION
Resolution Exec-001 Adopting Proposals of K& L Gates (consultant) to
Streamline the Certification Process Currently in Place for Woman-
Minority- and Disabled Veteran-Owned Suppliers Doing Business with
Utilities Subject to the General Order 156 as Revised in D.06-08-031 and
Implemented through CSID - 001.

Summary

This Resolution adopts with some modifications the proposals of K&L Gates' (“the Report”) to
streamline the verification process currently in place for woman-, and minority suppliers
(“WMBE”") who choose to do business with utilities subject to the General Order 156.> Decision
(D). 06-08-031 and CSID-001 revised certain rules that allow for a utility-formed entity to
operate (or contract for the service) to certify businesses to supply goods and services to
California sregulated utilities. The Commission maintains oversight of the rulesthat govern
these processes and is the venue for suppliers to appeal Clearinghouse or Joint Utility decisions.
D.06-08-031 and CSID-001 also reiterated certain verification and certification language in
response to various utility proposals. This Resolution supersedes Resolution CSID-001 and
modifies the comparable agency verification policies we adopted in D.06-08-031.

The proposed changes as per the Report are itemized as follows:

1. On-line application for WMBE applicants with the understanding that an on-line
application does not remove entirely the requirements for the submission of certain hard-
copy documents.

! Attachment A to this Resolution is a complete copy of the Report submitted by K& L Gates.

2 Service Disabled Veteran businesses are certified through Department of General Services and thus not part of the
Clearinghouse verification & certification process. The utilities subject to General Order 156 have a 1.5%
procurement goal from Service Disabled Veteran businesses.
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2. Fast Track application for small WMBEs that fall within the Government Code definition
of “micro-business.”®

3. Removal of two required documents for all WMBE applicants.

4. Streamlined application process for applicants possessing a verification certificate from
either National Minority Supplier Development Council (“NMSDC”) or Women's
Business Enterprise National Council (“WBENC") that demonstrates that the business
meets the 51% WMDYV BE ownership, day to day control, and other requirements set
forth in Public Utilities Code § 8281-8286, and General order 156.

Separate from the changes listed above, the Commission intends as part of this Resolution to
modify the existing cost structure to fund the contract for certification and verification. Going
forward, the water companies which previously volunteered to be subject to General Order 156,
and are now subject to the Commission’ s diversity program pursuant to Public Utilities Code
88§ 8283-8284, shall be added to the cost structure to fund the contract on a going forward basis.

Background

The Legislature passed Assembly Bill 3678, which requires California regulated electric, gas,
and telephone utilities with $25 million in annual revenues to establish programs to procure
goods and services from woman- and minority-owned business enterprises. In response to
Assembly Bill 3678, the Commission issued General Order 156 (GO 156), which established
guidelines for the utilities to follow in meeting these requirements.

In GO 156, the Commission established procurement goals of 5% for woman-, 15% for
minority-, and 1.5% for disabled veteran-owned business enterprises. The utilities are required
to report annually on their expenditures with women-, minority-, and disabled veteran-owned
business enterprises (WMDV BES), and their progress in meeting the procurement goals. GO
156 also required participating utilities to establish ajoint clearinghouse to certify women and
minority vendors. Ultilities report expenditures with clearinghouse-verified vendors in their
annual reports to the Commission.

For severa years, the Commission used a contractor to operate the Clearinghouse and perform
the verification services. Operational costs for the Clearinghouse were billed to the Commission
and reimbursed by the participating utilities. 1n 2005, the Department of General Services
(DGY) informed the Commission that this arrangement was no longer acceptable. The
Commission considered several options and determined the most feasible was to have the
utilities pay the operational costs of the Clearinghouse directly.

An Order Instituting Rulemaking (R.06-04-011) was issued to accomplish thisgoal. Comments
were received from interested parties, and those deemed meritorious were included in the
Proposed Decision. The Decision called upon the utilities to offer a proposal to accomplish the
goals of removing the Commission from the Clearinghouse payment process, while still

3 “micro-business’ is asmall business that, together with affiliates, has average annual gross receipts of two million
seven hundred fifty thousand dollars ($2,750,000) or less over the previous three years, or is a manufacturer, as
defined in subdivision (c), with 25 or fewer employees.
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maintaining the Commission’ s mandated oversight role. The Joint Utilities® offered a proposal
to accomplish the transfer of the funding mechanism and related administrative functions. The
proposal was based on the contract the CPUC uses with the Clearinghouse. Specificaly, the
Joint Utilities have a contract with Asian Inc. such that there is an executed master agreement by
Asian Inc. and each of the GO 156 utilities. The master agreement governs the administration of
the Clearinghouse. Under the terms of the master agreement, the five largest GO 156 utilities®
will each have one vote in reviewing/deciding activities of the Clearinghouse while the sixth
vote goes to the smaller group of GO 156 utilities® with the understanding that general oversight
would remain with the Commission.

Asnoted above, Asian Inc. is the current Clearinghouse charged with verifying and certifying

WMBEs. The contract with Asian Inc iswith the Joint Utilities and expires on July 31, 2009.

Resolution CSID—-001 provided a number of terms as part of Exhibit A — Statement of Work —
for the Clearinghouse contract.’

In planning for the new contract which will be in place beginning August 1, 2009 the
Commission hired an outside consultant, K& L Gates, to review and analyze the existing
verification and certification process to ensure that our WM BE database has the largest pool of
diverse suppliers and that the potentia applicants are not excluded from our database due to a
cumbersome and/or unnecessary process to get certified.® During this time, the Commission also
heard from potential applicants who voiced concern about the Clearinghouse’ verification and
certification process. Some suggested that an on-line application would provide needed
efficiencies, while others complained that certain documents were unnecessary and overly
burdensome to provide. The Report was issued on October 6, 2008 with four recommendations
to streamline the process. The Report claims that streamlining the process could result in
expansion of our database from the current 3,500 businesses to up to potentially 15,000
businesses.

The Report was informally served via electronic mail on October 29, 2008 to the Joint Utilities
and informal comments were received by November 14, 2008. The general consensus was that
the recommendations made in the Report were acceptable to their respective utilities. However,
the Joint Utilities stated that the Commission needed to formally act and adopt the findings of the
Report either through a decision or resolution, in part because the proposed changes substantially
modify comparable agency verifications policies we adopted in D.06-08-031. We agree with the
Joint Utilities.” This Resolution, aformal decision of the Commission made after service of the

4 The Joint Utilities are Southern California Edison, Southwest Gas, Sierra Pacific Power, Pacific Gas and Electric
Company, Verizon Californialnc., AT&T, SureWest, Sempra Energy Utilities (SoCa Gas and SDG&E).

® The five largest GO 156 utilities are PG& E, SCE, Verizon, AT&T, and Sempra Utilities (SoCal Gas and SDG&E).
® These are the remaining utilities that make up the Joint Utilities. Please see footnote no. 4.
" Statement of Work as adopted in CSID-001 is attachment B to this Resolution.

8 Pursuant to GO 156 only those suppliers certified and part of our database can be counted towards the utilities
GO 156 goals.

° Public Utilities Code § 1708 states that: “ The commission may at any time, upon notice to the parties, and with
opportunity to be heard as provided in the case of complaints, rescind, ater, or amend any order or decision made
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Draft Resolution on the parties to the proceeding in which D.06-08-031 was issued, and after the
provision to the public of notice and an opportunity to be heard, will supersede CSID-001 and
many of the comparable agency verification policies we adopted in D.06-08-031 through our
adoption of a dlightly modified version of the recommendations in the Report.

Separate from the streamlining issue, this Resolution will also address the inclusion of the six
California Class-A water utilities, collectively known as the California Water Association
(CWA), to the cost structure for funding the Clearinghouse contract. 1n the past, the water
companies, as well as other businesses, have used our verification and certification process to
identify Women, Minority, and Disabled V eteran Business Enterprises (\WMDVBES). This
Resolution sought comments on whether to include CWA as part of the Clearinghouse contract
and to fund a proportionate amount of the total costs, now that the Public Utilities Code makes
water corporations subject to the Commission’s diversity program.’® In their most recent report,
California American Water stated that “with the clearinghouse database now fully operational on
the CPUC Web-page, we now have the capacity to identify firms which are certified
WMDVBESs. The database has allowed CWA to initiate internal business practices fore more
easily identifying qualified WMDYV BE suppliers for inclusion in the Supplier Chain strategic
sourcing process.” **

Discussion

In this section we will discuss each proposed modification and its impact on the integrity of our

database as well past Commission decisions that may have provided guidancein thisarea. Asa

result of these modifications, the previously adopted Statement of Work for the Clearinghouse

contract will al'so be modified to capture the issues below. The revised Statement of Work will

be attached to this Resolution as Attachment B.

1. On-line application for WM BE applicants with the under standing that an on-
line application does not remove entirely the requirementsfor the submission of
certain hard-copy documents.

Currently the supplier verification application is available for download from Asian Inc.’s
website; it is not, however, available as an on-line application. The Report recommends that
there are a number of efficiency benefits from an on-line application:

i. Itiseasier for the supplier to complete, especially to the extent that the tool allows
the user to “save” apartially completed application and return | ater.

ii. Tothe extent that the requirements document so specifies, the tool should be ableto
transfer certain information fields (e.g., SIC or NAICS core, business address)

by it. Any order rescinding, altering, or amending a prior order or decision shall, when served upon the parties,
have the same effect as an original order or decision.

19 Current cost allocation methodology is based on proportionate gross revenues that are updated every three years.
The participating utilities would enter into a master agreement among themselves and with the contractor. Each
participating utility would also have abilateral contract with the contractor governing that utility’ s proportionate
financial obligation to the contractor.

11 2008 Annual Report of California American Water at page 3.
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automatically into the Clearinghouse supplier database, thereby eliminating the
requirement for the associated data entry work now performed by Asian Inc staff with
respect to hard-copy applications; and

iii. It may facilitate faster Utility access to more detailed WMBE profiles for selection of
potential business partners.

We agree with the finding in the Report that an on-line application results in many efficiencies.
Moreover, the Commission has received many comments from potential applicants that the
certification process and specifically the application is so cumbersome that it is at times
prohibitive. The comments by and large are that the application cannot be completed on-line
and/or saved as partially completed.

Today’ s applicants are accustomed to utilizing today’ s technology, namely utilizing their
computers rather than a pen to complete all sorts of applications. It should be noted that
NMSDC and WBENC both aready have on-line applications for applicants. Anon-line
application should also make this process more user friendly thereby expanding the pool of
WMBE suppliersto utilities.

An on-line application requirement does not modify previous Commission language in
D.06-08-031 or Resolution CSID-001. The Statement of Work as adopted in CSID-001 did not
specify whether it should be on-line or hand written. However, with this Resolution we make
clear that the new contract must include provisions for an on-line application applicants may use
if they chooseto.® Applicants may use the on-line application, or download the application and
filing hard copiesin the traditional manner.

The draft Resolution was sent to parties for comment on May 18, 2009. Opening comments
were due on June 1% with reply comments on June 8. The comments received did not address a
concern for the on-line application. Thus the draft language as recommended by the

Consultant’ s report remains unchanged.

2. Fast Track application for small WMBEs. Small as defined according to the
Government Code definition of “ micro-business’

The Report recommends that there should be a“Fast Track” application with reduced
informational and document production requirements for very small businesses. The basic idea
of this recommendation is to encourage small businesses to get certified and become a part of the
database of businesses that utilities may do business with and count expenditures toward their
diversity goals. The Report recommends that the Fast Track application would require the
applicant to submit information and documentation that would allow the Clearinghouse to
reasonably verify that it qualifies for the Fast Track application and its WMBE dligibility.*?

12 Attachment C specifies this new language making an on-line application a requirement.

3 Attachment D illustrates the basic information needed from these small businesses along with the list of items that
should be eliminated.
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With respect to eligibility for the Fast Track application, the Report recommends that we define
eligibility according to the Government Code definition of “micro-business.” The Report also
recommends that the Clearinghouse perform periodic audits and review via site visits to maintain
the integrity of supplier diversity database. To thisend, the Report suggests that the Fast Track
application option should only be offered to California based businesses, since it would not be
economically efficient for the Clearinghouse to perform site visits out of state. The Fast Track
applicants would also be required to certify asto eigibility under penalty of perjury, and
acknowledge that they are subject to the fines and penalties provided for a Public Utilities Code
Section 8285 for providing false information about their WMBE status.

We agree with the Report that a Fast Track application process will encourage numerous small
businesses to get certified and become part of the supplier diversity database, and we adopt the
Report’ s recommendations, with the following additional requirements. To maintain the
integrity of the certification process we also approve of periodic site visits and eligibility offered
only to Californiabusinesses. In terms of maintaining the integrity of the certification process,
we propose to sightly modify the Report’s recommendation of the list of documents to be
eliminated. The Report eliminates twenty six documents from the current required list of thirty
seven.

After further review from our Supplier Diversity group aswell as Legal Division, we propose to
add nine of the eliminated documents back into the list of required documents. The result isthat
the Fast Track process will now eliminate seventeen documents from the existing requirement to
submit a completed application. Theitems that should be added back are those that will
maintain the integrity of our database and ensure against fraudulent applicants being included as
part of the database.'* For example, any partnership agreements or buyout rights agreements
will better indicate who the majority owner of aparticular businessis. We agree with the
Report’ s recommendation that many of the documents currently required may be onerous for a
small business to provide or may not be critical to an initial assessment of WMBE status.
However, we will require that businesses that get audited must provide any and all documents
required as part of the audit, whether or not they wereinitially provided during the Fast Track
verification. This recommendation is adeviation of the Statement of Work as adopted in CSID-
001. Therefore, this Resolution supersedes the previous language and adopts a Fast Track
application process for micro-businesses as defined above.

The draft Resolution was sent to parties for comment on May 18, 2009. Opening comments
were due on June 1% with reply comments on June 8". The comments received did not address a
concern for the Fast-track application process. Thus the draft language as modified by this
Resolution is adopted.

3. Removal of two required documentsfor all WM BE applicants

1 The items that are being added back to the list are, a) outstanding loans, b) relationships with other business
concerns, ¢) previous business ownership, d) bank signature card or bank authorization letter, €) evidence of
personal capital contributions, f) partnership agreements, g) profit-sharing agreements, h) buyout rights agreements,
i) by-laws and amendments.
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The Report recommends the elimination of two currently required documents. The idea behind
the removal as recommended by the Report is that these are not generally requested by other
verification and certification agencies such asNMSDC and WEBNC. These two documents are
asfollows:

i. All stock certificates ever issued (replace with all current stock certificates
representing stock currently issued and outstanding)

ii. Executed supplier agreements

It is certainly reasonable to eliminate these two documents as they are not essential for the
integrity of our certification process. The Commission is not convinced that verification needs a
review of all stock certificates ever issued, but requiring applicants to provide certificates
representing current stock currently issued and outstanding certificates is a more reasonable
documentation requirement.

This recommendation is a deviation of the Statement of Work as adopted in CSID-001.
Therefore, this Resolution supersedes the previous language and eliminates the above two
document requirements from the verification and certification process.

The draft Resolution was sent to parties for comment on May 18, 2009. Opening comments
were due on June 1% with reply comments on June 8". The comments received did not address a
concern for the removal of the two documents. Thus the draft language as recommended by the
Consultant’ s report remains unchanged.

4. Streamlined application process for applicants possessing a compar able
verification certificate from either National Minority Supplier Development
Council (“NMSDC”) or Women’s Business Enterprise National Council

(“WBENC")

Our current practice of certifying businesses from comparable agency verification (CAV) isto
certify on aonetimebasis. (D.06-08-031, pp. 5, 8-11; CSID Res. p. 5) Only two agencies are
recognized as CAV and they are NMSDC and WBENC.™ The CAV acceptanceis a one-time
event, and the Clearinghouse will not accept streamlined renewals from CAV-certified
businesses. Rather, after itsinitial CAV-based certification expires, the CAV-certified supplier
must complete the standard Clearinghouse supplier verification application and provide the
necessary documents.

The Report recommends that going forward we give businesses the choice of either certifying
through our Clearinghouse or through one of the two CAV agencies, WBENC or NMSDC. The
Report notes that the eligibility tests for the WBENC, NMSDC, and Clearinghouse required
documents and review and certification process are substantially similar. Most critically, the

> The Small Business Administration (SBA) certification is not a CAV certification. SBA certifications are
accepted without question similar to the Disabled Veteran Business certification from Department of General
Services (DGS).
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WBENC and NM SDC verifications require that the applicant be 51% owned and operated,
managed, and controlled by women or minorities. Thetwo CAV agencies both charge an annual
fee and the certification expires annually whereas our Clearinghouse certification is free of
charge and the certification is for three years.*® We currently accept the certification of WBENC
and NMSDC, although on aone time only basis. This recommendation would provide the
supplier the choice of selecting which certification agency to work with for verification
renewals.

In D.06-08-031, we rejected atelephone utility proposal that the Commission eliminate its
Clearinghouse, and rely entirely on NMSDC and WBENC. We stated that "At present, we do
accept comparable verifications from other agencies, but thisis only for a short time and the firm
must be verified under our program within three years." (p. 10.) We further said: "While other
verifying agencies and organizations may provide excellent services, we do believe that
unbridled comparable verification will lead to alack of uniformity and a general weakeningin
our rigorous standards. Comparable agency verifications should be allowed for the limited
period now allowed." (Id., at 10-11.)

We continue to firmly believe that we must maintain the highest level of integrity in ensuring
that verification and certification of suppliersis not compromised. Prior to 2004, the
Clearinghouse accepted certification from NMSDC and WBENC without question. This
acceptance was on a one-time basis and the supplier was thereafter required to obtain
certification through our Clearinghouse.

Beginning in 2004, the Commission authorized the Clearinghouse to withhold acceptance if the
Clearinghouse had reason to believe the original verification may have been spurious. The
Commission aso provided that, in al such cases, the Clearinghouse shall investigate the matter
and forward to the Commission the details of the case, its findings and a proposed determination
in atimely manner.” The Clearinghouse issued areport on September 19, 2008 detailing the
number of applicants from which they withheld automatic acceptance and setting forth their
findings showing that a number of these applicants were submitting fraudulent information and
using NMSDC and WBENC as a back-door into our database.'®

While we are not in any away questioning the integrity of these certifying agencieswe are
proposing a more cautious step toward full acceptance. We intend to make sure that we accept
only CAVsthat fully demonstrate that the applicant (1) meets the 51% women or minority
ownership requirements [in the case of publicly owned businesses, 51% of the stock]; (2) the
applicant meets the requirements concerning control of management and daily business
operations pursuant to Public Utilities Code Section 8282 and General Order 156; and (3) any
other program requirements. As such, we adopt as a pilot program the Report’ s recommendation
to accept NMSDC and WBENC' s certification without the supplier having to certify with our

18 The Joint Utilities as part of GO 156 pay for the cost of the Clearinghouse contract as well as its operation. The
costs are divided proportionately based on each utilities gross revenues.

7 Authority for withholding acceptance was given viaan email from the Commission to the Clearinghouse.
Attached is that email dated March 6, 2004.

18 Comparable Agency Verification (CAV) Refrain Review Report submitted by Asian Inc on September 19, 2008.
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Clearinghouse. After afull twelve months, we will have either the Commission’ s audit division
or an independent auditor perform an audit of all NMSDC and WBENC' s certifications to
determine whether suppliers are using these comparabl e verifications from these agencies as an
inappropriate way into our database, and skirting the ownership, control, and other requirements
of the Public Utilities Code and General Order 156. The findings of the audit will then help us
decide whether to accept CAVs on a going-forward basis, modify the program so that the
Clearinghouse has a right to withhold confirmation of questionable verifications, or discontinue
permitting CAV's beyond a one-time only basis. Our auditors have performed audits of Asian,
Inc.’s certification beginning in 2005, so this comparable agency verification pilot program,
audit provisionsis nothing unusual.

Applicants using this pilot program will be required to certify, under penalty of perjury, that they
are eligible and qualify for WMBE status pursuant to Public Utilities Code Sections 8281-8286,
and that they will comply with all Commission rules and regulations concerning the WMBE
program. Applicants using the pilot program will aso be required to acknowledge that they are
subject to the fines and penalties provided for in Public Utilities Code Section 8285 for
providing false information about their WM BE status.

This recommendation is adeviation of the Statement of Work as adopted in D.06-08-031 and
CSID-001. Therefore, this Resolution supersedes the previous language in that decision and
resolution, and adopts language that would allow on-going certification of NMSDC and
WBENC.

There were six parties that filed opening comments. AT& T was the only party that urged the
Commission to accept NSMDC and WBENC certification on a permanent basis and also was the
one party that filed reply comments in support of the same issue. The other parties either
endorsed the draft Resolution and/or cautioned the Commission in terms of maintaining the
integrity of the certification program.

For the same reasons that we have stated above and also the cautionary language of the other
responses we will move forward with the pilot program to ensure that the integrity of our
certification program is not compromised.

Southwest Gas asked for a clarification in terms of when the NSMDC & WBENC certification
would expire. Both of those verification agencies have a one-year certification program and as
such we will honor only that certification for one-year. AT&T in their reply comments proposed
that we should accept pilot program certifications for a three-year period since our programis a
three-year program. However, since the inception of the program we have accepted CAVson a
one-year term and required that after the one year the supplier should be certified by our
certification program. There has not been an instance where we have accepted a one-year
certificate for three years. That scenario would not only compromise our certification program,
but also compromise the verification process of the other two agencies since the supplier would
have no incentive to get certified by those agencies and could get a free pass for two years.
Therefore, the proposal by AT& T to extend a one-year certification to three yearsis rejected and
clarification for Southwest Gas s that the certification from NSMDC and WBENC isfor a one-
year period.
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5. Adding Water Utilitiesto the Joint Utilities group thereby chanaging the cost
allocation methodology to include Water Utilitiesin the cost structure

The draft Resolution sought comments on whether to include the six California Class-A water
utilities, collectively known as the Water Utilities,'® to the cost structure for funding the
Clearinghouse contract. In the past the water companies as well as other businesses have used
our verification and certification process to identify WMDVBEs. In their most recent report,
California American Water stated that “with the clearinghouse database now fully operational on
the CPUC Web-page, we now have the capacity to identify firms which are certified
WMDVBES. The database has allowed Water Utilities to easily identify qualified WMDVBE
suppliers for inclusion in the Supplier Chain strategic sourcing process.”

The Resolution invited comments on whether it is appropriate and fair to include Water Utilities
as part of the Clearinghouse contract and to fund a proportionate amount of the total costs.*

If adopted, the Statement of Work (Attachment B) would be modified to include the six Class-A
water companies as part of Section |. Additionally, the Clearinghouse will execute separate
agreements with each participating utility. The Clearinghouse asis the current practice would
bill each utility based on the proportionate gross revenue of each participating utility.

In response AT& T, Sempra Utilities, and Southwest Gas al filed opening comments in support
of including the Water Utilities in the cost structure of the Clearinghouse contract. The Water
Utilities also filed opening comments and while they did not oppose inclusion in the cost
structure they did, however, asked that afew clarifying points be made. The comments
suggested that we misstated that the Water Utilities are subject to GO 156. However, Public
Utilities Code sections 8281-8286 were amended last year (Stats. 2008, Ch. 316) to list water
corporations amongst the list of utilities subject to the Commission's WM DV BE requirements.
While participation by the Water Utilities was voluntary in the past, the Commission does have
the authority to make their participation mandatory due to the revised legislative language.?
The Water Utilities comments do acknowledge that they are now covered by the code
provisions, but they note that the Legislature intended us to have the flexibility to enable the
water companies to continue with their Memorandum of Intent (MOI) which supports the goals
of GO 156. The Water Utilities base their view on a provision of the legislation amending the
Public Utilities Code stating that the Commission may use the MOI as a guideline for the
Commission’s future regulation of their WMDVBE programs. This provision, Section 5 of AB
873, states that: The Public Utilities Commission may use the "Water Industry Memorandum of

19 California American Water, California Water Service, Golden State Water, San Gabriel Valley Water, San Jose
Water, & Suburban Water System.

22008 Annual Report of California American Water at page 3.

2L Current cost allocation methodology is based on proportionate gross revenues that are updated every three years.
The participation utilities would enter into a master agreement among themselves and with the contractor. Each
participating utility would also have abilateral contract with the contractor governing that utility’ s proportionate
financial obligation to the contractor.

2 The provisions are only applicable to water utilities with revenues greater than $25 million.
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Intent to Implement a Utility Supplier Diversity Program,” dated April 19, 2004, as the basis for
the development of program guidelines to implement the requirements of this act for water
corporations.

While we acknowledge our ability to base water utility WMDV BE programs on the MOI, we
also recognize that we have the discretion not to do so. We believe, for the most part, that
applying one regulation (GO 156) to gas, electric, and telephone utilities, and another to water
utilities, would unnecessarily complicate the Commission’s supplier diversity program. We will,
instead, seek to address what we believe are some of the concerns underlying the Water Utilities
desire for a separate set of regulations. The MOI treats water utilities differently than other
utilitiesin that it allows such utilities to exclude from their procurement base purchase of water,
utility pump taxes, and fuel costs, in recognition of their position that water purchase, often from
governmental entities, comprise the vast bulk of many water utilities' overall purchases, and that
inclusion of such purchases in the procurement base would skew the results in an unfavorable
manner. Severa legislative committee analyses relating to AB 873 repeat this litany, with some
characterizing the percentage of water utility expenditures on water, fuel, and pump taxes as
ranging from two thirds to three quarters of their overall purchases.

First, we note that GO 156 § 8.9 already states that: “ Payments to other utilities and franchise tax
fees, and other taxes and postage need not be included in the standard procurement base used to
establish goals. “ Thus, to the extent the Water Utilities are concerned about pumping taxes, and
payments to other utilities and government agencies/municipal utilities for water or other utility
services, the current GO 156 adequately addresses their concerns.

Second, we note that GO 156 § 8.10.1 requires utilities to include in their standard procurement
base fuel used to power vehicles, heat utility facilities, and supply emergency generators, unless
the fuel is purchased from another utility and thus subject to the exclusion authorized herein.
Fuel used by water utilitiesto serving pumping facilities seems very similar to the fuelswe
require other utilities to include in their standard procurement bases, and we have difficulty
seeing why water utilities should receive specia treatment.

Third, we recognize that water utility purchases of water for resale to their customers are
somewhat analogous to natural gas fuel purchases by other utilities. Roughly 20 years ago, we
addressed utility desiresto have fuel purchases excluded from their procurement basesin the
following manner. We initially permitted the exclusion of such purchases, with the
understanding that we would research the issue and revisit the next year. After considering the
issue further, we determined that while there were few WMBE suppliers of natural gas and
similar fuels, there were some, and there was no reason to believe that there might not be morein
the future. The allowance of a permanent fuel exclusion would be unlikely to provide any
encouragement for the development of such suppliersin the future. At the same time, we
recognized that the inclusion of all fuel costs in the standard procurement base could indeed
skew certain utilities’ overall results in an unfair manner, where fuel purchases constituted a
large percentage of the utility’ s overall purchases, and there were very few WMBE fuel
suppliers.

-11-
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Rather than permitting utilities to exclude all fuel costs forever, we permitted them to opt to
report fuel purchases in a separate procurement report, so that understandably low fuel
procurement results would not create the impression that the utility’ s overall procurement efforts
were poor. (D.90-12-027.) We distinguished between fuels such as natural gas that were
primarily resold to utility customers, and fuels used for non-resale purposes such as powering
vehicles, heating utility facilities and so on. While there were few WMBE bulk natural gas
suppliers, there were more WMBES capable of supplying vehicle fuel and fuel for other utility
purposes. Thisoption for filing two procurement reports has served both utilities and the
Commission well over the past 20 years, allowing us to understand the scope of utility fuel
procurement outcomes without creating the possibility that utilities might be belittled for poor
overall procurement even though results for a significant percentage of their purchases wereto a
large extent beyond their control.

We will offer water utilitiesa similar option. They may, if they choose, report water purchases
in a procurement report separate from the standard reports they must file in a manner consistent
with the reports filed by other utilities. To the extent that they purchase water from other
government and municipal water agencies and districts, of course, such purchases may be
excluded altogether pursuant to GO 156 § 8.9. Since GO 156 § 8.12 makes clear that there are
no penalties for failure of any utility to meet and/or exceed goals, the requirement that water
utilities report water procurement cannot result in any adverse regulatory consequences. We
believe this approach may satisfy some of the concerns underlying the Water Utilities' desire for
special regulatory treatment, without sacrificing the overall benefits of regulatory consistency
that should result from recognizing that the Public Utilities Code now lists water utilities
amongst the classes of utilities subject to the Commission’s DVBE regulation.

The Water Utilities also provided comments with respect to cost recovery and voting rights as
part of the Joint Utilities decision making role overseeing the Clearinghouse contract. The
Water Utilities did not object to being required to bear part of the costs for the Clearinghouse
contracts, but rather asked that we establish a memorandum account for future cost recovery
through rates. The other utilities that are currently part of the cost structure do not have a
specific memorandum account dedicated to cost recovery of this contract, but recover the costs
through general operating & maintenance (O& M).

The Water Utilities also proposed that if they are to pay a portion of the costs for the contract,
they should have a vote in reviewing/deciding activities of the Clearinghouse. We agree with the
Water Utilitiesthat it should have a voting right in reviewing/deciding activities and thisisin
accordance with current practice of the Joint Utilities. Currently, each of the six large utilities
that make up the JU have one vote each while the smaller utilities all have one combined vote.
We order that after this Resolution is voted by the full Commission, we will hold aworkshop to
finalize the voting as well as the appropriate cost alocation percentage to each utility. As
previously stated, the cost allocation is based on the highest average gross revenue for the last
three years of each utility. Thus the utility with the highest average gross revenue for the last
three years gets apportioned the highest percentage of the cost of the contract. Thisworkshop
will be preceded by a set of data requests from the Commission asking for gross revenues for the
most recent three years.
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Notice/Schedule & Comments

This Resolution will be served on all partiesin R.06-04-011, D.06-08-031, and Resolution
CSID-001. Commentsto this Resolution should be submitted within 30 days after it ismailed
with reply comments due 15 days after opening comments are submitted. The scheduleis as
follows:

Draft Resolution mailed to parties on May 18™
Opening comments due on June 1st

Reply comments due June 8th

Commission Decision on June 18"

The names and addresses of persons to whom communications should be addressed are:

Marzia Zafar Fred Harris
Cdlifornia Public Utilities Commission Cdlifornia Public Utilities Commission
Executive Division Legal Division
505 Van Ness Ave. 505 Van Ness Ave.
San Francisco, CA 94102 San Francisco, CA 94102
(415) 703-1997 (415) 703-1557
zaf @cpuc.ca.gov fnh@cpuc.ca.gov
Findings

1. The Report’ s recommendations comply with General Order 156 as amended in
D.06-08-031.

2. This Resolution supersedes CSID-001 and D.06-08-031 in the specific instances that the
language regarding comparable agency verification differs from the provisions of this
Resolution.

3. Public Utilities Code Sections 8281-8286, GO 156, D.06-08-031 and other authorities
require the Commission to adopt criteriafor verifying and determining the eligibility of
WMDVBEs for procurement contracts, and to oversee the implementation of the
verification process adopted in this Resolution.

4. Thesix Californiawater companies who volunteered to comply with GO 156 and are
now included by statute (Public Utilities Code 88 8283-8284) within the classes of
utilities subject to our utility supplier diversity program should also be included in
funding for the Clearinghouse contract based on the cost allocation methodol ogy
currently in place.
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THEREFORE, IT ISORDERED that:

1.

2.

The Report as modified is adopted in this Resolution.

The Commission reviews periodically the performance of the Joint Utility entity and its
administration of Clearinghouse function of the WMDV BE program in GO 156.

The Executive Director may, if necessary or desirable, enter into a memorandum of
understanding or other agreement memorializing specific responsibilities for maintaining
the security and integrity of confidential and sensitive information developed and
transmitted during the performance of the contract and implementation of GO 156.

Commission Staff shall monitor and evaluate the performance of the Clearinghouse
contract (including audits of revenues and expenditures associated with the verification
program) on a periodic basis. Staff shall, no later than 6 months from now, provide the
Commission with areport summarizing itsinitial findings. If Staff identifies significant
problems earlier, it should, of course, bring these matters to our attention. If Staff’s
monitoring and evaluation concludes that the contractor is performing unsatisfactorily,
the Joint Utility will be directed to terminate the contract.

Staff will maintain oversight of the process whereby business are verified as WMDVBEs
under the requirements of Public Utilities Code Sections 8281-8286, GO 156, and other
appropriate Commission authority.

The six water utilities are part of the Joint Utilities and will bear their proportionate share
of the costs for funding the Clearinghouse.

A workshop preceded by a set of data requests will be scheduled prior to August 1, 2009
to calculate the percentages of costs allocated to each of the participating utilities.

This Resolution is effective today.

| hereby certify that this Resolution was adopted by the Public Utilities Commission at its
regular meeting on July 9, 2009. The following Commissioners approved it:

/s’ PAUL CLANON

PAUL CLANON
Executive Director

MICHAEL R. PEEVEY
President
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DIAN M. GRUENEICH
JOHN A. BOHN
RACHELLE B. CHONG
TIMOTHY ALAN SIMON
Commissioners

Appendices A thru E to Resolution Exec. 001
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