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RESOLUTION

Resolution E-4267  Pacific Gas and Electric (PG&E).  PROPOSED OUTCOME: This resolution approves an Encroachment Agreement between PG&E and Jason and Kimberly Wohlwend (Wohlwends) pursuant to Public Utilities Code Section 851.   ESTIMATED COSTS: None  
By Advice Letter 3475E.  Filed on June 11, 2009. 

__________________________________________________________

Summary

This Resolution approves PG&E’s Advice Letter 3475E seeking authority under Public Utilities (PU) Code Section 851 to authorize the encroachment into a certain PG&E electric transmission easement in El Dorado County for a small portion of an existing residential structure which was built without PG&E’s knowledge or consent but does not interfere with PG&E’s operations within the easement area.  Advice Letter 3475E was processed pursuant to Resolution ALJ-202.  This Resolution is effective immediately.
Background

Utilities proposing to sell, lease, dispose of, or otherwise encumber property must comply with PU Code Section 851.  Ordinarily, such a proposal would entail a full Application to the Commission, including a review pursuant to CEQA or a demonstration that such a review is not necessary.  The Commission on August 25, 2005, initiated a 24-month pilot program per Resolution ALJ-186 that provides for an expedited process for certain transactions meeting criteria specified in the Resolution.   On August 23, 2007, the Commission approved Resolution ALJ-202, which extends the pilot program an additional 36 months.    Resolution ALJ-202 provides for an expedited process for certain transactions meeting criteria specified in the ALJ Resolution.  For proposals that meet the requirements, an Advice Letter may be filed demonstrating the applicability of the pilot program to the utility’s proposal and requesting an expedited review of the Advice Letter, resulting in a Resolution confirming that the proposal meets the requirements of Resolution ALJ-202 and granting approval to the proposed project.
On June 11, 2009, PG&E filed Advice Letter 3475E pursuant to the pilot program requesting approval of an Encroachment Agreement between Jason and Kimberly Wohlwend for a certain PG&E electric transmission easement in El Dorado County to accommodate a small portion of existing residential structure built without PG&E knowledge or consent but does not interfere with PG&E’s operations within the easement area.  The Encroachment Agreement was entered into as a compromise to avoid costly litigation between the parties.  Protests or comments were due to the Commission on July 1, 2009.  No protests or comments were filed.  
In 1980 PG&E acquired an easement from Dave G. and Colene M. Harris in conjunction with PG&E’s El-Dorado-Missouri-Flat 115kV tower line.  The easement is located at 3265 Washington Street in the City of Placerville, County of El Dorado.  The easement was recorded on June 17, 1980, in Book 1883 of Official Records at page 403, El Dorado County Records (the “Easement”).  
The Easement granted PG&E “the right to suspend, replace, remove, maintain and use such cross-arms, wires and cables as…to be reasonably required for the transmission of electric energy.”  The Easement prohibits activities such as construction of building structures and drilling of wells.  The Easement acknowledges the property owner’s right to use the easement area as long as the use is not inconsistent with PG&E’s full enjoyment of its rights under the Easement.  

The property changed hands several times between 1980 and 1999.  In 1999 Toby and Yamileth and V. Bender acquired the property and hired an appraiser in an effort to refinance.  The appraiser noticed that one corner of the house had unintentionally encroached into PG&E’s Easement area by about four feet at its longest point.  
PG&E attempted to resolve the encroachment issue with the then-owners and the subsequent owners in April 2004 without success.  In July 2005, Jason and Kimberly Wohlwend acquired the property.  The owners refused to remove the encroachment or enter into a revocable encroachment agreement with PG&E.  PG&E  determined that the four-foot encroachment into the 80 foot wide  easement area does not interfere with PG&E’s present or anticipated future use and operation of its facilities.
In order to avoid costly litigation and  consistent with Decision 05-11-023  in which the CPUC approved a settlement allowing a permanent easement for existing encroaching residentially related structures, PG&E crafted a modified encroachment agreement with the owners (“Encroachment Agreement”).  Most notably, the modified Encroachment Agreement does not provide PG&E the right to terminate the Encroachment Agreement and to require restoration of the Easement Area upon 90 days’ notice, given the extreme hardship involved with removal of a portion of the existing house.  In addition, the Encroachment Agreement does not include an express insurance requirement because the owner is already required to maintain homeowner’s insurance by the terms of the mortgage.  The owners are now willing to enter into the proposed modified Encroachment Agreement.  A provision requiring the removal of the structure from the Easement Area appears to be unwarranted due to the fact that the small encroaching corner does not interfere with PG&E’s utility operations. 
This transaction is exempt from environmental review under Section 15378 of the California Environmental Quality Act (CEQA) Guidelines because it is not a “project” under CEQA and because approval will not result in any physical change to the property.  
Notice 

Notice of Advice Letter 3475E was made by publication in the Commission’s Daily Calendar on June 17, 2009.   

Protests

No protests or comments to Advice Letter 3475E were filed.  
Discussion

The Energy Division has reviewed PG&E’s Advice Letter 3475E and finds that it satisfies the criteria for inclusion in the pilot program specified in Resolution ALJ-202.  Additionally, AL 3475E satisfies the filing requirements specified in Appendix A Section IV. 1-13 of Resolution ALJ-202.  
The Energy Division has independently reviewed this transaction and found it  exempt from environmental review under Section 15378 of the California Environmental Quality Act (CEQA) Guidelines because it is not a “project” under CEQA and because approval will not result in any physical change to the property.  


The Energy Division finds that expedited treatment pursuant to Section II of Resolution ALJ-202 is appropriate for AL 3475E approval.  
Comments

This is an uncontested matter in which the resolution grants the relief requested.  Accordingly, pursuant to PU Code 311(g)(2), and Rule 14.6 (c) (2) of the Commission's Rules of Practice and Procedure, the otherwise applicable 30-day period for public review and comment is being waived.
Findings

1. On June 11, 2009, Pacific Gas and Electric filed Advice Letter 3475E seeking authority under Public Utilities Code Section 851 to approve an Encroachment Agreement between PG&E and Jason and Kimberly Wohlwend (Wohlwends) in El Dorado County.  
2. PG&E filed AL 3475E pursuant to a pilot program specified in Resolution ALJ-202.

3. No protests or comments were received by the Commission.  

4. In 1980 PG&E acquired an easement located at 3265 Washington Street in the City of Placerville, County of El Dorado. 

5. The Easement granted PG&E “the right to suspend, replace, remove, maintain and use such cross-arms, wires and cables as…to be reasonably required for the transmission of electric energy.”    

6. The property changed hands several times before July 2005, when Jason and Kimberly Wohlwend acquired the property.

7. PG&E had been unsuccessful in its attempts to resolve the encroachment issues with various owners until PG&E modified the Encroachment Agreement.
8. PG&E  determined that the four-foot encroachment into the 80 foot wide easement area does not interfere with PG&E’s present or anticipated future use and operation of its facilities.

9. The modified Encroachment Agreement does not provide PG&E the right to terminate the Encroachment Agreement and to require restoration of the Easement Area upon 90 days’ notice.

10. The Encroachment Agreement does not include an express insurance requirement because the owner is already required to maintain homeowner’s insurance. 

11. The owners are now willing to enter into the proposed modified Encroachment Agreement.  

12. The project is Categorically Exempt from the California Environmental Quality Act in accordance with section 15378 of the CEQA Guidelines.  
13. The Energy Division has reviewed PG&E’s Advice Letter 3475E and finds that it satisfies the criteria for inclusion in the pilot program specified in Resolution ALJ-202.  

14. PG&E’s Advice Letter 3475E satisfies the filing requirements specified in Section IV, 1-13 of Resolution ALJ-202 and includes all of the information necessary to provide a satisfactory review of this proposed transaction.
15. The Energy Division finds that expedited treatment pursuant to Section II of ALJ-202 is appropriate for AL 3475E and that the Advice Letter should be approved.  

16. This is an uncontested matter in which the resolution grants the relief requested.  
Therefore it is ordered that:
1. The request of PG&E for approval of an Encroachment Agreement between PG&E and Jason and Kimberly Wohlwend within a certain electric transmission easement in the City of Placerville, El Dorado County is granted.  
This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on August 20, 2009 the following Commissioners voting favorably thereon:
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