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RESOLUTION

Resolution E--3761.  Southern California Edison (SCE) seeks Commission approval to establish a Risk Management Memorandum Account to record costs associated with hedging fuel cost. The Commission ratifies and explains staff action regarding the effective date. 

By Advice Letter 1579-E                                Filed on October 5, 2001. 

By Advice Letter 1579-EA                             Filed on October 16, 2001.

__________________________________________________________

Summary

In Advice Letter (AL) 1579-E/1579-EA, Southern California Edison requests permission to establish a Risk Management Memorandum Account (RMMA) as authorized  in the negotiated settlement (Settlement Agreement) in Case No.00-12056-RSWL that SCE filed in federal court against the CPUC.

This Resolution ratifies Energy Division’s action in making Southern California Edison’s AL 1579-E/1579-EA effective on October 5, 2001, the date that Federal District Court Judge Lew adopted the settlement, instead of October 25, 2001, as originally requested by SCE.
No protests were received.

Background

On October 2, 2001, SCE and the California Public Utilities Commission (Commission) reached a negotiated settlement in Case No. 00-12056-RSWL that SCE filed in federal court against the Commission. The U.S. District Court approved the Settlement Agreement on October 5, 2001.

Section 2.4 of the Settlement Agreement states, in part:  

“ . . . SCE intends to apply to the CPUC for its approval of SCE incurring up to $250 million in Recoverable Costs during the Rate Repayment Period to acquire financial instruments and engage in other transactions intended to hedge fuel costs risks associated with SCE’s Utility Retained Generation and QF and Interutility contracts. The CPUC has indicated that it will reasonably and promptly schedule proceedings and consider such request on an expedited basis. Pending such determination by the CPUC, SCE shall record such costs in a tracking account.”

On October 5, 2001, SCE filed AL 1579-E requesting permission to establish a Risk Management Memorandum Account (RMMA) as authorized in the negotiated settlement. SCE will use the RMMA to record costs associated with hedging fuel cost risks associated with SCE’s Utility Retained Generation (URG), Qualifying Facilities (QF) Contracts, and Interutility Contracts.

Due to the urgency of this request, SCE proposed in the advice letter a schedule reducing the protest period from 20 to 10 days as allowed in General Order 96-A. In addition, SCE indicated that  it would respond to protests within 2 days. Lastly, SCE requested that the Commission make AL 1579-E effective on October 25, 2001. 

On October 9, 2001, the CPUC’s Executive Director, Wesley Franklin, issued a letter approving SCE’s request to shorten the protest period to October 15, 2001, and to respond to protests by October 17, 2001. Furthermore, on October 16, 2001, SCE filed supplemental AL 1579-EA in response to CPUC’s request that the tariff language describe in more detail the accounting entries associated with the RMMA. Lastly, on October 17, 2001, CPUC staff notified SCE that AL 1579-E/1579-EA was effective as of October 5, 2001.

No protests were received.  However, Crossborder Energy filed a letter of support for SCE’s AL 1579-E on October 15, 2001.

Notice 

Notice of AL 1579-E/1579-EA was made by publication in the Commission’s Daily Calendar.  Southern California Edison states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

AL 1579-E/1579-EA was not protested.  

Discussion

Creation of RMMA
In AL 1579-E/1579-EA, SCE asked the Commission for authorization to record hedging-related costs in a tracking/memorandum account (RMMA) as set forth in Section 2.4 of the Settlement Agreement.

Section 2.4 of the Settlement Agreement states, in part: 

“ . . . SCE intends to apply to the CPUC for its approval of SCE incurring up to $250 million in Recoverable Costs during the Rate Repayment Period to acquire financial instruments and engage in other transactions intended to hedge fuel costs risks associated with SCE’s Utility Retained Generation and QF and Interutility contracts.” 

Since the creation of a RMMA to record hedging-related costs is in compliance with Section 2.4 of the Settlement Agreement, and will not increase any rate or charge, cause the withdrawal of service, or conflict with any other schedule or rule, CPUC staff authorized the creation of a RMMA.

Shortening Protest Period

Section 2.4 of the Settlement Agreement states, in part: “ . . . The CPUC has indicated that it will reasonably and promptly schedule proceedings and consider such request on an expedited basis.” Consequently, under the authority of General Order 96-A, Section XV, CPUC’s Executive Director, Wesley Franklin, issued a letter on October 9, 2001 authorizing SCE’s request to shorten the protest period to October 15, 2001. 
Effective Date 

As the Commission said in the Southern California Water Co. Headquarters case, D.92‑03‑094 (March 31, 1992)__Cal. P.U.C. 2d__:



It is a well-established tenet of the Commission that ratemaking is done on a prospective basis.  The Commission's practice is not to authorize increased utility rates to account for previously incurred expenses, unless, before the utility incurs those expenses, the Commission has authorized the utility to book those expenses into a memorandum or balancing account for possible future recovery in rates.  This practice is consistent with the rule against retroactive ratemaking.  

Here, the Commission has entered into a settlement. Section 2.4 of the Settlement Agreement deals with hedging and provides, among other things, “pending (a) determination by the CPUC, SCE shall record such (hedging) costs in a tracking [memorandum] account.”  The settlement requires the memorandum account to go into effect pending a proceeding to consider in detail hedging instruments and other transactions to hedge fuel cost risks associated with Edison’s utility retained generation and qualified facility and other inter-utility contracts.
The Commission by entering into the settlement has approved the creation of such a memorandum account.  The court approved the settlement on October 5, 2001.   Accordingly, by making this memorandum account effective on October 5, 2001, we are not allowing the utility to book expenses into the account that may have been incurred prior to its authorization.   

Thus, the October 5, 2001 effective date is consistent with prior Commission practice.  It is true that this effective date is not the effective date normally authorized by General Order 96-A, but for the reasons described above, is required to ensure compliance with the Settlement Agreement.  Section XV of General Order 96-A authorizes exceptions to General Order 96-A upon proper showing by an interested party.  We have determined that such a showing has been made. Consequently, we ratify staff’s actions to make this memorandum account (RMMA) effective as of the date of Judge Lew’s approval of the settlement, October 5, 2001.  

The 9th Circuit Court of appeals recently stayed the District Court’s judgement approving the settlement. However, we are of the view that authorization of this memorandum account does not violate the stay. Indeed, creation of this memorandum account in no way prejudices the party that sought the stay. This memorandum account simply authorizes Edison to book certain costs for possible future recovery. No recovery will occur in the absence of a subsequent Commission order issued in response to an application that Edison has not yet filed.

Comments

Pursuant to Rule 77.7(f)(2) of the Commission’s Rules of Practice and Procedure, the Commission may reduce or waive the period for public review and comment on a draft resolution “in an uncontested matter where the decision grants the relief requested”.  There were no protests to SCE’s advice letter and this draft resolution confirms staff’s action in approving SCE’s request for the RMMA.  Accordingly, we reduce the period for comment on this resolution. 

Comments were filed by SCE on November 15, 2001. SCE supports the draft Resolution 3761-E as written.
Findings
1. The establishment of a memorandum account (RMMA) was agreed to by the CPUC on October 2, 2001, when SCE and the CPUC reached a negotiated settlement in Case No. 00-12056-RSWL that SCE filed in federal court against the Commission. 

2. The U.S. District Court approved the Settlement Agreement on October 5, 2001.

3. The Commission, by entering into the settlement, has approved the creation of such a memorandum account. 
4. The RMMA is in compliance with the terms stipulated in the negotiated settlement between SCE and CPUC.

5. The memorandum account should be effective as of the date of Judge Lew’s approval of the SCE/CPUC settlement, October 5, 2001. 
6. The Commission’s ratification of staff’s prior approval of this tracking account does not violate the 9th Circuit’s stay of Judge Lew’s judgment.  
7. SCE’s request to reduce the protest period to October 15, 2001 is authorized under the authority of General Order 96-A, Section XV.

8. SCE’s request to respond to protests by October 17, 2001 is authorized under the authority of General Order 96-A, Section XV.

9. The Energy Division recommends the Commission ratify its action in making AL 1579-E/1579-EA effective on October 5, 2001.

THEREFORE IT IS ORDERED THAT:
1. The Commission ratifies Staff’s action in approving AL 1579-E/1579-EA with an effective date of October 5, 2001.

2. This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on November 29, 2001; the following Commissioners voting favorably thereon:
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