
                                                                                   DATE OF ISSUANCE: 12/02/11


Resolution E-4440  

December 1, 2011

SDG&E AL 2272-E/mgm


PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

ENERGY DIVISION

   



RESOLUTION E-4440

                                                                        December 1, 2011

RESOLUTION

Resolution E- 4440.  San Diego Gas and Electric Company (SDG&E) requests confirmation of Mack Clapp to serve on the Nuclear Plants Decommissioning Master Trust Funds Committee.

PROPOSED OUTCOME:  This Resolution confirms the appointment of Mack Clapp to serve on SDG&E’s Nuclear Plants Decommissioning Master Trust Committee (the Committee) for a five-year term starting on the effective date of this Resolution.   

ESTIMATED COST: None

By Advice Letter 2272-E filed on July 25, 2011 and revised on September 26, 2011. 

__________________________________________________________

Summary

This Resolution confirms the appointment of Mack Clapp to serve on SDG&E’s Nuclear Plants Decommissioning Master Trust Committee for a five-year term starting on the effective date of this Resolution.   

Background

Under Commission rules, nuclear decommissioning (ND) trust funds are kept in the custody of externally managed trust funds.

In Order Instituting Investigation 86, dated January 21, 1981, the Commission conducted an investigation into methods of financing the cost of decommissioning California’s investor owned nuclear power plants.  In Decision (D.) 87-05-062, the Commission adopted externally managed trusts as the vehicle for maintaining decommissioning funds. In that decision the Commission also established the guidelines for the trust agreements.

In response to D.87-05-062, SDG&E established two trusts for its nuclear decommissioning funds.  One trust was established to hold the decommissioning funds from contributions that qualify for an income tax deduction under section 468A of the Internal Revenue Code (the Qualified Trust) and the other was designed to hold the remaining funds (the Non-qualified Trust).  

The Committee’s non-affiliated members must be confirmed by the Commission.
By Resolution E-3060, dated November 25, 1987, the Commission approved SDG&E’s Master Trust Agreements.  The Trusts were initially established in December 1987.  Under the Trust Agreements, a Committee consisting of five members nominated by SDG&E’s management and confirmed by its Board of Directors is responsible for directing and managing the Trusts, including the appointment of trustees and investment managers and the execution of those contracts, agreements, or other documents it deems necessary to manage and invest the Trusts’ assets.  Three of the five Committee members must be non-affiliated with SDG&E.  The Trust Agreements further provide that the three members not affiliated with SDG&E be confirmed by the Commission and shall serve terms of five years.

By Advice Letter (AL) 2272-E filed on July 25, 2011, SDG&E requested Commission confirmation of Mr. Mack Clapp to SDG&E’s ND Trust Fund Committee.  The nomination of Mack Clapp to serve for a term of five years, starting on the effective date of this Resolution, was confirmed by SDG&E’s Board of Directors on July 11, 2011 as required by the Trust Agreements.

Notice 

SDG&E states that copies of AL 2272-E were mailed and distributed to parties in accordance with Section 3.14 of General Order 96-B.  Notice of the Advice Letter also appeared on the Commission’s Daily Calendar.    

Protests

Advice Letter 2272-E was not protested.  

Discussion

Pursuant to Trust Agreements, the appointment of three ND Trust members not affiliated with SDG&E is subject to confirmation by the Commission. 

The Trust Agreements in Article 3.01, under ‘Members’ state


The (Utility) Company shall furnish the CPUC with a resume of their background and qualifications. The three (3) nominees who are not affiliated with the Company shall be confirmed by the CPUC. 

As these appointments need to be confirmed by the Commission instead of staff disposition, the Commission approves and confirms these appointments through a Commission resolution.  Therefore, the utilities are required to file requests for confirmation of these appointments through a Tier 3 advice letter.

During the Phase 2 evidentiary hearings of the 2009 Nuclear Decommissioning Cost Triennial Proceeding (NDCTP), A.09-04-007/-009, held March 14, 2011, which addressed decommissioning trusts and their asset allocations, the notion of assigning a Tier 2 designation to advice letters requesting Commission approval of the Trust Fund Committee members, instead of a Tier 3 designation, was discussed.  Following that discussion, SDG&E initially designated AL 2272-E as a Tier 2 advice letter.  However, since a Tier 3 designation is required by the current rules, Energy Division requested SDG&E to file this advice letter as a Tier 3 advice letter. Upon Energy Division’s request, SDG&E modified AL 2272-E to make it a Tier 3 advice letter.   This Resolution addresses the modified advice letter.  

Advice letters requesting confirmation of ND Trust Fund Committee appointments shall have a Tier 3 designation.

This issue may be considered in Phase 2 of the proceeding.
  However, until the Commission modifies the procedures for addressing these advice letters in a decision in Phase 2 of A.09-04-007/-009, the utilities regulated by the Commission that have established ND Trusts shall continue the practice of filing a Tier 3 advice letter to request confirmation of non-affiliated nominees to the Trust Fund Committees. 
This is Mr. Clapp’s first nomination.

SDG&E nominated Mr. Clapp to fill the vacancy created by the expiration of Donald Straszheim’s term on September 2, 2011.  According to SDG&E, Mr. Clapp is not affiliated with the company.  He has indicated his willingness to serve on the Committee if confirmed by the Commission, as shown in his declaration dated July 5, 2011, attached to AL 2272-E.  

Mr. Clapp has an exceptional background in financial management.

The statement of Mr. Clapp’s qualifications attached to AL 2272-E shows that he is currently the Chief Investment Officer of Directors Guild of America – Producer Pension and Health Plans, located in Los Angeles, California.  From 2004 through 2010 he was the Chief Executive Officer of said Guild.  Prior to that, Clapp was Senior Partner at Burlingame Capital, LLC (2003 – 2004), and First Vice-President at The Boston Company Asset Management (1997 – 2002).  From 1975 to 1996 Mr. Clapp has also served in high management positions with Mellon Bank, Bank of America, and Wells Fargo Bank.  

Mr. Clapp has an M.S. degree in Finance from the University of Montana.

Mr. Clapp has no conflict of interest

In his declaration, Mr. Clapp states that he has no SDG&E or Sempra Energy stocks or securities, is not a residential utility customer, employee, officer, or agent of SDG&E, and has no current or past relationships with SDG&E that could reasonably be perceived as creating a conflict of interest with his acting independently in the Trusts’ best interests.

Mr. Clapp is qualified for the nominated position. 

Based on Mr. Clapp’s qualifications, we believe he can be counted on to demonstrate independence, competence, and integrity while serving on the Committee.  As a non-affiliated Committee member, he will represent the ratepayers and the public who are the ultimate beneficiaries of the Trusts.  As such, Mr. Clapp’s appointment to the Committee should be confirmed.

Current compensation arrangements are reasonable.

The Trust Agreements in Article 3.06 state

Each committee member who is not an employee, officer, director, or otherwise an agent of the Company shall be entitled to reasonable fees and/or compensation for their services hereunder.  At the time a nominee’s name is furnished to the CPUC, the Company shall furnish to the CPUC a statement in writing setting forth all proposed fee and/or compensation arrangements with such nominees.  The fee and/or compensation arrangements shall be subject to approval of the CPUC.

SDG&E, in its AL 2272-E, proposes to continue the current fee arrangement for its outside Committee members, i.e., a retainer of $12,000 per year, $500 for attending each Committee meeting, and reimbursement of reasonable expenses as approved in D.07-01-003 dated January 11, 2007.  Having determined previously that the fee and compensation arrangements were reasonable, we see no reason to change them at this time and will allow them to continue.  

Comments

Public Utilities Code section 311(g) (1) provides that this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  Accordingly, this draft resolution was mailed to parties for comments and placed on the Commission’s agenda no earlier than 30 days from the date mailed.

There were no comments received by the Energy Division.

Findings AND CONCLUSIONS

1. In D.87-05-062, the Commission required establishment of externally managed trust funds to finance the decommissioning of nuclear power plants.

2. The Trust Agreements, authorized in Resolution E-3060, provide that a Committee shall direct and manage the Trusts and perform all duties, including the appointment of trustees and investment managers and the execution of whatever contracts, agreements, or other documents it deems necessary to manage and invest such assets.

3. The Trust Agreements require that SDG&E nominate the outside members of the Committee and submit their names to the Commission for confirmation.

4. On July 25, 2011 SDG&E filed AL 2272-E as a Tier 2 advice letter, to request Commission confirmation of Mr. Mack Clapp to its Nuclear Decommissioning Trust Fund Committee.

5. Upon Energy Division’s request, SDG&E revised AL 2272-E on September 26, 2011 to designate the advice letter as Tier 3.

6. SDG&E’s AL 2272-E was not protested.

7. Advice letters requesting Commission confirmation of non-affiliated nominees to the Nuclear Decommissioning Trust Committees require approval by Commission Resolution and should have a Tier 3 designation.

8. Mr. Clapp is well qualified and willing to serve on SDG&E’s ND Trust Fund Committee.

9. The latest fee and compensation arrangements applicable to non-company Committee members were established in D.07-01-003 and should continue to apply to the appointment of Mr. Clapp.

10. Mr. Mack Clapp’s nomination should be confirmed.  

Therefore it is ordered that:

1. The nomination of Mr. Mack Clapp to serve as a non-company member of San Diego Gas and Electric Company’s Nuclear Decommissioning Trust Fund Committee for a term of five years effective today is hereby approved.

2. The fee and compensation arrangements, as approved in D.07-01-003, shall continue until revised through the process set forth in the Trust Agreements.

This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on December 1, 2011; the following Commissioners voting favorably thereon:





                      /s/ Paul Clanon









 Paul Clanon







 
 Executive Director








 MICHAEL R. PEEVEY

                                                                                        PRESIDENT








 TIMOTHY ALAN SIMON








 MICHEL PETER FLORIO








 CATHERINE J. K. SANDOVAL








 MARK J. FERRON

                                                                                        Commissioners

� See General Rule 7.6 of General Order 96-B.    


� See Transcript to Evidentiary Hearings in 2009 NDCTP A.09-04-007/-009, Volume 7, pp 905 – 923, dated March 14, 2011
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