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Resolution E-3802.  Southern California Edison Company for approval of proposed energy and capacity procurement contracts for potential award pursuant to a subsequent bid refresh process, in order to meet a portion of its 2003 through 2007 residual net short.  

By Advice Letter 1660-E  Filed on November 5, 2002. 

__________________________________________________________

Summary

Southern California Edison Company (SCE) filed Advice Letter (AL) 1660-E on November 5, 2002, requesting Commission approval of proposed energy and capacity procurement contracts for potential award pursuant to a subsequent bid refresh process.  These power products would be used to meet a portion of the SCE's 2003 through 2007 residual net short.  AL 1660-E was submitted in compliance with Ordering Paragraphs 3 and 4 of Decision (D.) 02-08-071, which authorized SCE to enter into procurement contracts with the credit support provided by the California Department of Water Resources (DWR) between the effective date of the decision and January 1, 2003.  The contracts, for which SCE is seeking approval, were solicited under SCE's September 18, 2002 general request for offers (RFO) for generation capacity, energy, and related products.  

SCE demonstrated that the bid solicitation was conducted in an open competitive manner and that the evaluation methodology used to select the power procurement contracts was reasonable.  SCE made a sufficient showing that contracts meeting the modified criteria set forth herein are in the ratepayers' interest since they will provide some insurance against possible price hikes if adverse market conditions occur.  Some members of SCE's Procurement Review Group (PRG) protested the advice letter filing, recommending a more stringent standard of approval that would in effect preclude the acceptance of several offers as too costly.  

California Department of Water Resources (DWR) credit support is not required by any of the counterparties for any of the contracts proposed by SCE.  

SCE requests that AL 1660-E be effective on December 5, 2002, pursuant to the

Procurement Contract Review Process set forth in Appendix B of D.02-08-071, under the shortened notice authority under Section V. B. of General Order 96-A and Section 491 of the Public Utilities (PU) Code.  

AL 1660-E was confidentially protested by Office of Ratepayer Advocates (ORA), the Utility Reform Network (TURN), and the Coalition of California Utility Employees (CUE).  ORA was the only party to provide a redacted, public version of its protest.  SCE submitted a confidential response to the protests of ORA, TURN, and CUE on November 15, 2002, under Public Utilities Code Section 583.

Confirmation of these contracts is subject to: (1) Commission approval;  (2)  finalization of prices by each seller via a bid refresh process that will commence subsequent to Commission approval of AL 1660-E; (3) consultation with SCE's PRG, as agreed upon by its members, on anticipated final results, after refreshed bid information is obtained but before any contracts are signed; (4) execution of EEI Master Power Purchase and Sale Agreement by sellers; and (5) submission of a compliance filing by SCE which demonstrates that contract awards were consistent with the bid evaluation, risk analysis, and award selection process stated in AL 1660-E, as modified.  

This resolution approves AL 1660-E,  as modified, effective today.

Background

Assembly Bill (AB)X1 1, chaptered on February 1, 2001, granted authority to DWR to buy and then sell retail electric power to the customers of SCE, Pacific Gas and Electric Company (PG&E), and San Diego Gas and Electric Company (SDG&E).  It required DWR to enter into contracts for the purchase of electric power to meet the utilities energy requirements net of existing resources until January 1, 2003.  

On July 3, 2002, AB 57 was enrolled
, adding Section 454.5 to the Public Utilities (PU) Code, to provide guidance to the utilities and the Commission for the procurement of electricity and electricity demand reduction products.  The bill requires the Commission to review and adopt a procurement plan for each utility in accordance with specific plan elements and objectives to ensure that no later than January 1, 2003, the utilities resume procurement for those needs that will no longer be met by DWR.  

In D. 02-08-071, issued on August 22, 2002, the Commission: 

1. Authorized SCE, PG&E and SDG&E to purchase energy, capacity, related fuel products, ancillary services and hedging instruments to fulfill their obligation to serve and meet a portion of system needs on behalf of their customers; 

2. Adopted an expedited Commission review and approval process to allow the utilities to enter into power procurement contracts in partnership with DWR
; 

3. Set aside a portion of procurement needs to be provided from renewable resources; and

4. Required the utilities to offer Standard Offer 1 (SO1) contracts to certain Qualifying Facilities (QF) with a term to extend until execution of the utilities’ long-term procurement plan or until December 31, 2003, whichever occurs first. 

Specifically, the Commission authorized the utilities to procure up to their forecasted maximum on-peak hourly residual net short (RNS)
 requirements reflected in a low-case RNS scenario for products with contract terms up to five years.  The Commission also authorized the utilities to procure necessary ancillary services as reflected in a low-case RNS scenario.  Given the flexibility that capacity products provide in meeting a range of variously shaped RNS requirements, the Commission allowed capacity contracts under the transitional procurement process.  It also allowed for gas tolling agreements.  Additionally, the Commission required the utilities to arrange for the transportation of the physical commodity portion to be delivered pursuant to capacity and energy contracts.   Related fuel products, natural gas supply, transportation, and storage were also authorized to the extent that the utilities show that such arrangements are in support of the specific capacity transactions brought forward pursuant to D.02-08-071.   The Commission also authorized energy exchanges, such as peak for off-peak exchanges and seasonal exchanges, and provided additional authority to the utilities for the use of financially-settled hedging instruments, including natural gas hedges. 

The decision ordered a separate renewables solicitation by each utility for at least one percent of their actual energy and capacity needs.  This is roughly equivalent to the Renewables Portfolio Standard Program approach enacted in Senate Bill (SB) 1078
 and reflected in AB 57.  D.02-08-071 was issued in anticipation of SB 1078’s passage, therefore the decision’s requirements were conformed to the controlling language of the bill. 

The Commission required each utility to establish a “Procurement Review Group” (PRG) whose members, subject to an appropriate non-disclosure agreement, would have the right to consult with the utilities and review the details of:

1. Each utility’s overall transitional procurement strategy; 

2. Proposed procurement processes including, but not limited to, RFO; and

3. Proposed procurement contracts with the utilities before any of the contracts are submitted to the Commission for expedited review. 

The PRG for SCE is comprised of the California Energy Commission (CEC), Coalition of California Utility Employees (CUE), Department of Water Resources (DWR), Energy Division, Office of Ratepayer Advocates (ORA), Natural Resources Defense Council (NRDC), and The Utility Reform Network (TURN). 

Following the utilities' evaluation of the RFO solicitation process, each utility must file by advice letter its proposed contract(s), procurement processes, and PRG recommendations.  As stated in Appendix B of D.02-08-071, approval of the advice letter would constitute a determination by the Commission that costs incurred by the utility under the contract itself and/or under contracts conforming to the procurement process are “reasonable” and “prudent” for purposes of recovery in retail rates under the PU Code for the full term of the contract(s). 

On September 18, 2002, SCE issued an RFO for generation capacity, associated energy, and/or ancillary services for the period of January 1, 2003, or later, through December 31, 2007, or earlier.  The RFO process provided bidders with a choice of contractual arrangements.  The bidders could either execute a single agreement with SCE or could execute two separate contracts, one with DWR and another with SCE.  It was later determined that potential counterparties would not require DWR credit support.  Bidders must indicate all operation restrictions associated with contract capacity, ancillary services, and associated energy.   

Bidders could submit offers of no less than 25 megawatts (MW) per period for capacity.  SCE prefers to take delivery of the capacity products within the California Independent System Operator (CAISO) zone South of Path 15.  Bidders must specify whether capacity is a supply resource, demand resource, system sale or market resource.   The technology(ies), fuel source(s), and commercial operations date(s) must be identified for all supply resources.  If providing, Bidders must specify the quantity of Ancillary Services sold and capacity charge adders (if any) applicable.  Ancillary Services capability is specified by a ramp rate in MW per minute and may be further specified by a maximum quantity in MWs.  Bidder must indicate whether contract capability is unit contingent or non-unit contingent.  If the capacity is unit contingent, the Bidder must provide the name, ownership, and address of the generating units(s) of the provider, list the total unit capacity available from that unit, the committed capacity supporting Bidder’s offer, and contract capacity.  The Bidder should also provide information regarding the projected availability of any units providing unit contingent capacity.  Bidder should provide planned outage schedules and projected forced outage rates for the term of the contract.

For Associated Energy delivered to SCE, the Bidder must indicate method of compensation.  SCE can:  (1) pay Bidder a specified energy price; (2) provide natural gas to Bidder from a specified location, supplier, and heat rate; or (3) agree to some other method proposed and specified by Bidder.  Bidder may specify an additional variable charge (if any) applicable to Associated Energy delivered for operating, maintenance, emissions, or other costs.  SCE shall also pay Bidder its specified start up charge and compensate Bidder for indicated quantity of start-up fuel.

On September 28, 2002, SCE issued a second RFO for renewable capacity and energy products from eligible renewable resources (ERRs).  SCE will file separate advice letters to request approval of the renewable contracts selected as part of the renewables RFO and SO1 contract extension
 it may enter into pursuant to D.02-08-071.  

On November 5, 2002, SCE filed Advice Letter 1660-E, requesting Commission approval of proposed energy and capacity procurement contracts for potential award pursuant to a subsequent bid refresh process, in order to meet a portion of its 2003 through 2007 residual net short.  Confirmation of these contracts is subject to: (1) Commission approval;  (2) finalization of prices by each seller via a bid refresh process that will commence subsequent to Commission approval of AL 1660-E; (3) consultation with SCE's PRG on anticipated final results, after refreshed bid information is obtained but before any contracts are signed; (4) execution of EEI Master Power Purchase and Sale Agreement by sellers; and (5) submission of a compliance filing by SCE which demonstrates that contract awards were consistent with the bid evaluation, risk analysis, and award selection process stated in AL 1660-E.  

Notice

Notice of Advice Letter 1660-E was made by publication in the Commission’s Daily Calendar.  SCE states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

D. 02-08-071 adopted an expedited schedule that requires a significantly reduced protest period.  Protests were due within seven days of the advice letter filing and replies to protests were due within three days of the protest. 

SCE’s Advice Letter 1660-E was timely and confidentially protested on November 12, 2002 by ORA, TURN, and CUE.  ORA was the only party to provide a redacted, public version of its protest.  

SCE submitted a confidential response to the protests of ORA, TURN, and CUE on November 15, 2002, under Public Utilities Code Section 583.  

There were several major issues raised by the protestants, including concern about the bid evaluation methodology criteria proposed by SCE, uncertainty associated the bid refresh process, and terms and conditions of the proposed procurement contracts.  

Discussion

D.02-08-071 adopted a procedural process to review and approve transitional period procurement contracts.  It provided the utilities with an opportunity for an expedited resolution that resolves reasonableness issues, while ensuring effective Commission oversight, but it did not develop benchmarks to check reasonableness of all contracts for which utilities seek approval.
  The utilities were given an opportunity to benefit from the bids available in the market that will allow them to reduce costs and hedge against possible price spikes, thereby reducing the overall expected cost for the ratepayers.  The utilities had the burden to show that the evaluation criteria used in the process were reasonable.  

We examine SCE’s request on multiple grounds:  (1)  the Bid Solicitation Process, (2) Bid Data Provided Per D.02-05-071, (3) Bid Evaluation (a) Methodology, (b) Initial Screen, (c) Forecasts and Risk, (d) Contract Valuation, (e) Contract Short List, (f) Cost Impacts, (3) Bid Selection, and (4) PRG Involvement.  

Bid Solicitation Process

Findings of D.02-08-071 state that all products purchased under this authority should be purchased using a competitive process.  The information provided by SCE showed that it made sufficient effort to get the largest number of bids for the transitional procurement process.  In order to ensure a competitive bid solicitation, SCE contacted parties that are currently participating in the California market and other potential participants.  

SCE issued the RFO on September 18, 2002.  The RFO was distributed via electronic mail to 579 parties and posted on SCE's website.  SCE assembled its distribution list from the following:  CAISO Scheduling Coordinators, Western Systems Power Pool (WSPP) members, past SCE counterparties, current DWR counterparties, CEC listed active parties, and other national recognized energy participants.  A significant number of parties expressed interest in the all sources RFO.  

Bid Data Provided Per D.02-08-071

In compliance with D.02-08-071, SCE attached with AL 1660-E the tentative transitional procurement contacts for which it seeks Commission approval, and responses to the adopted master data request as listed in Appendix C of D. 02-08-071, which included a briefing package provided to the ultimate decision maker(s), quantitative process used to rank offers, relative cost-effectiveness of the offer, break-even spot price equivalent to the contract, electronic copy of data and forecast used by the utility to analyze contacts, description of price refresher formula, authorized low case residual net short and amounts/percentages met with contracts, and PRG meeting minutes.  All the attachments are classified as Confidential Protected Material in accordance with the May 1, 2002, Protective Order issued in R. 01-10-024, and pursuant to PU Code Section 583.

Bid Evaluation

SCE established an evaluation methodology contained in Confidential Appendix B, details of which are classified as Confidential Protected Material in accordance with the May 1, 2002, Protective Order issued in Rulemaking (R.) 01-10-024, and pursuant to PU Code Section 583.  Energy Division staff, protected by Section 583, and PRG members who have signed the non-disclosure agreement, hold SCE’s confidential data supporting its request.

Prior to SCE determining that DWR credit support would not be required, DWR had set forth its own Principle Guidelines for the Interim Procurement Process and transmitted them to SCE.  DWR indicated it would use these guidelines to screen bids received by SCE.
  SCE screened offers received based on selected criteria.  The initial screen eliminated a number of bids and counterparties from this round of procurement. 

Although the proposed contracts mitigate risk, this risk mitigation will result in additional costs to SCE and its ratepayers during the 2003 through 2007 time period.  Total gross contract costs (fixed and variable) are forecasted to be partially off-set by additional spot market sales derived from the dispatch of the proposed contracts.  Total net contract costs are expected to result in increased costs.  

Bid Selection

Implicit in bid selection criteria is the price which the utility and ratepayers will pay to avoid a given amount of risk.  We agree with the protestants that paying some premium to mitigate some risk is worth doing, but not at any cost.  

In addition, the SCE portfolio is already hedged to a certain extent.  It has some degree of protection or insulation from spot market fluctuations.  For example, SCE's spot market exposure is considerably less than it was two years ago during the electricity crisis.  SCE's exposure to the spot market is now less than its exposure in 2000.  Thus, substantial increases in future spot prices will not result in comparable rate increases.  Therefore, for the purposes of this interim procurement process, the threshold for contract approval is set at a level higher than requested by SCE.  By establishing a higher threshold for contract approval, an appropriate level of utility and ratepayer risk aversion is more closely approximated.  

Procurement Review Group (PRG) Involvement

D.02-08-071 required SCE, PG&E, and SDG&E to establish a Procurement Review Group (PRG) in order to ensure that interim procurement contracts entered into by the utilities are subject to sufficient and expedited review and pre-approval.  The PUC Energy Division and ORA staff would be ex officio members of each PRG, and membership of the PRG would be open to an appropriate number of interested parties who are not "market participants." 

PRG members have the right to consult with and review the details of:  (1) each utility's overall interim procurement strategy; (2) proposed procurement contracts with the utilities before any of the contracts are submitted to the PUC for expedited review; and (3) proposed procurement processes including but not limited to "Requests For Offers" ("RFOs"), which result in contracts being entered into in compliance with the terms of the RFO.  

SCE hosted two face-to-face meetings with its PRG on September 10th  and October 10th in San Francisco, and four phone conferences regarding its all-source solicitation on October 18th, 24th, 31st, and November 4th.  SCE discussed its residual net short requirements, the types of products that could meet SCE’s residual net-short needs, and the draft RFO documents that SCE proposed to distribute to market participants with its PRG in its September 10 meeting.  These meetings provided the appropriate platform to keep PRG members informed and to exchange concerns and ideas.  It also provided a means to check on the utility’s procurement planning process.  

SCE sought feedback from its PRG on its draft RFO documents before issuing the RFO on September 18, 2002.  After issuing the RFO and receiving responses, SCE discussed the different ways to evaluate the benefits of the products that were bid and presented its short list of offers it might accept.  Detail on SCE’s bid evaluation, risk analysis, and award selection process are contained in Confidential Appendix B to AL 1660-E.  SCE has shared its final recommendations with its PRG.  

Energy Division, ORA, TURN, CEC, NRDC, and CUE actively participated in this PRG process.  

During the November 4, 2002 PRG conference call meeting, SCE and the members of the PRG agreed to convene again.  Because bid prices can be refreshed, SCE would consult with the PRG on SCE's anticipated final results after refreshed bid information is obtained but before any contracts are signed.  

Bid Refresh Process
SCE has not paid any premiums or fees to keep the selected contracts open.  However, each contract submitted by SCE for Commission approval is subject to a bid refresh process that may include changes to prices subsequent to Commission approval.  SCE has filed a refresh process method, details of which are classified as Confidential Protected Material in accordance with the May 1, 2002, Protective Order issued in R. 01-10-024, and pursuant to PU Code Section 583. 

We find SCE’s refresh method compatible with their contract evaluation methodology.  We understand that prices will be finalized by each seller via a bid refresh process that will commence subsequent to Commission approval of AL 1660-E.  We direct SCE to consult with its PRG on its anticipated final results after refreshed bid information is obtained, but before any contracts are signed.  After the bid information is refreshed and consultation with the PRG is complete, SCE shall submit copies of the contracts to the Director of the Commission’s Energy Division filing under seal in accordance with PU Code Section 583, including an updated and redlined version of Appendix D to AL 1660-E, the Summary Table/Description Of Contracts and Form of Contracts.  This compliance filing shall demonstrate that the contract awards were consistent with the bid evaluation, risk analysis, and award selection process stated in AL 1660-E, and as set forth herein.  

Summary

SCE requests that the Commission find the proposed energy and capacity procurement contracts for potential award, pursuant to a subsequent bid refresh process, reasonable and prudent for purposes of recovery in rates without further Commission review.  We find that SCE’s bid solicitation process and product selection comply with the law as stated in D. 02-08-071.  SCE also made a sufficient showing that contracts meeting the modified criteria set forth herein are in the ratepayers' interest since they will provide some insurance against possible price hikes if adverse market conditions occur.

We do not establish a routine practice or new methodology in this resolution, as the approval of these contracts is not indicative of approval of any contracts to be submitted in the future.  We encourage SCE to more closely examine the use of additional risk assessment methodologies for the next round of procurement.  


Comments

PU Code section 311(g)(1) provides that this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  

Energy Division requests that the 30-day comment period for this resolution be waived:  (1) because of the expedited schedule set forth in D.02-08-071; and (2) because SCE's Procurement Review Group has been active throughout the interim procurement process leading up to the advice letter and resolution, and, hence, no comments would alter our response to their protests.

In addition, Decision 99-11-052 discussed the need to reduce or waive the comment period due to public necessity.  Rule 77.7(f)(9) requires this Commission to engage in a weighing of interests and refers to circumstances in which the public interest in the Commission adopting a decision before expiration of the 30-day review and comment period clearly outweighs the public interest in having the full 30-day period for review and comment.

We have balanced the public interest in avoiding the possible harm to public welfare flowing from delay in considering the Resolution against the public interest in having the full 30-day period, or even a reduced period, for review and comment, and have concluded that the former outweighs the latter.  Failure to adopt this resolution before the expiration of the 30-day review and comment period would cause significant harm to the public welfare.  Public necessity requires the waiver of the 30-day comment period in order to secure the potential benefits of the proposed interim procurement contracts to SCE customers.  Therefore, the 30-day comment period is waived due to public necessity.  

Findings

1. D.02-08-071 directed SCE, PG&E, and SDG&E to file an Advice Letter to seek pre-approval of any contract for transitional procurement.  


2. DWR credit support is not required by any of the counterparties for any of the contracts proposed by SCE.  


3. The PRG for SCE is comprised of the California Energy Commission (CEC), California Utility Employees (CUE), Department of Water Resources (DWR), Energy Division, Office of Ratepayer Advocates (ORA), Natural Resources Defense Council (NRDC), and The Utility Reform Network (TURN). 


4. SCE filed AL 1660-E on November 5, 2002, requesting Commission review and approval of proposed energy and capacity procurement contracts for potential award pursuant to a subsequent bid refresh process. 


5. SCE made a sufficient showing that the bid solicitation process was competitive, the evaluation methodology was reasonable, and the tentatively proposed contracts meeting the modified criteria set forth herein are in the ratepayers' interest since they will provide some insurance against possible price hikes if adverse market conditions occur.


6. AL 1660-E was confidentially protested by ORA, TURN, and CUE.  In addition, ORA filed a redacted, public version of its protest.  


7. SCE's limit for multi-year transition procurement is based on a 2004 Low RNS case peak hour load requirement for capacity and for ancillary services.  


8. For  the purposes of this interim procurement process, the threshold for contract approval is set at a level higher than requested by SCE.  


9. Concerns regarding the uncertainty associated with the bid refresh process will be mitigated through (1) the establishment of a clear contract approval threshold, and (2) final consultation and oversight by the PRG in between the receipt of all refreshed bid information and the finalization of any contracts by SCE.  


10. Beyond the data specifically mentioned in D.02-10-062, SCE and PRG members should determine whether additional data should be provided to PRG members in advance of and during the 2003 procurement process in order for the PRG to conduct its review.  


11. After the bid information is refreshed and consultation with the PRG is complete, SCE shall submit copies of the contracts to the Director of the Commission's Energy Division filing under seal in accordance with PU Code Section 583, including an updated and redlined version of Appendix D to AL 1660-E, the Summary Table/Description Of Contracts and Form of Contracts. 


12. We should approve AL 1660-E, as modified, effective today.  


13. We do not establish a contract approval standard in this Resolution, thus the Commission's approval of the contracts is not indicative of approval of any contracts to be submitted in the future.  


Therefore it is ordered that:

1. The request of SCE to enter into the proposed energy and capacity procurement contracts pursuant to the subsequent bid refresh process as requested in Advice Letter 1660-E is approved as modified.    


2. This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on December 5, 2002; the following Commissioners voting favorably thereon:
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      Commissioners

Commissioner Loretta M. Lynch

being necessarily absent did not

participate

� The provisions of this bill were subsequently chaptered into law on September 24, 2002 in Senate Bill (SB) 1976.


�  D.02-08-071 authorizes DWR to serve as the sole purchaser of the contracts for SCE and PG&E until these utilities regain their investment grade credit ratings, however, such DWR credit support is not required by any of SCE's potential counterparties in this round of procurement.  In the event that SCE or PG&E opted for DWR credit support, DWR would maintain title to the contracts until either utility regained its investment-grade credit rating at which point the utilities would each assume full responsibility under the terms of the contracts.  This arrangement was not extended to SDG&E, because it holds an investment grade credit rating and it does not need DWR credit support.  SDG&E may nevertheless execute contracts in accordance with the process adopted in the decision.  


�  The residual net short is the amount of energy needed to serve utilities’ customers net of existing resources, including power provided from DWR’s long-term contracts.


�  SB 1078, chaptered on September 12, 2002, requires the Commission to establish a program whereby the utilities  must purchase a specified minimum percentage of electricity generated by renewable energy resources.  The utilities must increase their total procurement of eligible renewable energy resources by at least one percent per year so that twenty percent of its retail sales are procured from eligible renewable energy resources by December 31, 2017.  


� On November 15, 2002, SCE filed Advice Letter 1664-E for approval of two Reformed Standard Offer 1 (RSO1) purchase agreements with Berry Petroleum Company and IMC Chemicals, Inc., respectively.  


�  The Commission did, however, in D.02-08-071 (pp.34-35) "give guidance to bidders and to the utilities [by] adopt[ing] an interim, provisional benchmark of 5.37 cents per kWh [for renewables], which is consistent with prices previously adopted by the Commission in D.01-06-015, and as recommended by the California Biomass Energy Alliance (CBEA)."   


� DWR also used these same guidelines in PG&E's interim procurement process as described in E-3796.  The DWR guidelines were not disclosed in E-3796, nor are they disclosed here in E-3802 due to confidentiality, as requested by DWR.  
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