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R E S O L U T I O N
RESOLUTION T-16207.    TO ACCEPT THE SETTLEMENT AGREEMENT AND MUTUAL RELEASE BETWEEN THE DEAF AND DISABLED TELECOMMUNICATIONS PROGRAM ADMINISTRATIVE COMMITTEE (DDTPAC) AND MCI TELECOMMUNICATIONS CORPORATION (MCI) REGARDING THE CALIFORNIA RELAY SERVICE (CRS).

BY LETTER TO THE EXECUTIVE DIRECTOR DATED JUNE 25, 1998, FROM DDTPAC. 

SUMMARY
This Resolution approves the Settlement Agreement and Release (“Agreement”) between DDTPAC and MCI that provides for the following: 1) MCI shall receive an increase in the per conversation minute from $0.699 to $0.89 effective March 1, 1998, 2) MCI shall increase liquidated damages effective March 1, 1998, pursuant to Resolution T-16031, 3) MCI shall provide to DDTPAC a series of educational materials in three languages for consumer education and outreach, 4) MCI shall provide to DDTPAC a series of public service announcements for radio and television for consumer education and outreach, 5) MCI shall provide a free six-month trial video relay service, 6) MCI will provide to DDTPAC enhanced monthly reports to help monitor and track the effectiveness of outreach programs 7) the Commission will modify the language of sections 12 and 16 of the original Master Agreement as requested by MCI, 8) MCI shall provide a Report regarding cure of performance deficiencies and 9) MCI shall implement an improved performance reporting procedures. 

This agreement resolves, on an amicable basis, DDTPAC’s issues regarding MCI’s provision of state-wide CRS services for the deaf and disabled community during 1996 and the first half of 1997.  The agreement avoids complex litigation over contract terms and performance.  As part of this settlement, MCI now becomes eligible for the higher rate of reimbursement that another vendor already receives.  In addition to providing in-kind compensation to the deaf and disabled – those most affected by performance issues – the settlement, which included a deferral of the commencement of the higher reimbursement rate from September 11, 1997 (when a higher rate was authorized) to March 1998, results in a savings of $2.1 million to ratepayers in general.

BACKGROUND

In October 1996, MCI began providing statewide service for the CRS at MCI’s Riverbank facilities in accordance with a Master Agreement executed on July 3, 1996.  In June 1997, the Commission, by Resolution T-16031 authorized the DDTPAC to negotiate an amended CRS Master Agreement at a new reimbursement rate of $0.89 per conversation minute and with revised liquidated damages to be assessed against CRS providers for non-compliance with contract requirements. Under the terms of that resolution if a CRS provider did not agree to the revised liquidated damages, then it would not be eligible for the new reimbursement rate per conversation minute of $0.89. The resolution requires that the DDTPAC to file with the Commission’s Executive Director its amended Master Agreement for CRS providers that would be billing at a new reimbursement rate. The Commission’s Executive Director was to approve in writing the amended Master Agreement within fifteen days of filing such agreement by the DDTPAC.

After MCI became the CRS provider, there were complaints of poor service as indicated in Resolution T-16031.  DDTPAC hired a consultant to  conduct performance monitoring of MCI’s CRS operations. The results of the monitoring are contained in a report entitled, Results of Performance Monitoring of the MCI Telecommunications Corporation’s California Telephone Relay Services. A Report to the Deaf & Disabled Telecommunications Program Administrative Committee (Performance Monitoring Report). 

Thus two issues affecting MCI remained: eligibility for the higher compensation rate and contract complaint issues.  This settlement resolves these matters.
NOTICE/PROTESTS
DDTPAC sent to the Commission’s Executive Director a letter, dated June 25, 1998, requesting approval of the enclosed Agreement.  Notice of the submittal was published in the Commission Daily Calendar of July 24, 1998.  No protest to this submittal has been received. 

SETTLEMENT AGREEMENT

1. A brief summary of the major provisions of the Agreement and the related amendments is provided here. 

2. The per conversation minute reimbursement rate set forth in the original Master Agreement shall be increased from $0.699 cents to $.89 effective as of March 1, l998, besides any additional cost items approved by both the DDTP and the CPUC. MCI estimates the value to MCI as a result of the delay in receiving the increase in the reimbursement from September 11, 1997 to March 1, l998, is approximately $2,163,000.  This recalculation of the reimbursement is approximately $381,500 per month.  The DDTP will not compensate the Contractor for any costs incurred for start up or termination of the operation of its CRS or for the Contractor’s marketing efforts.

3. The liquidated damages for Excessive Call Blockage and Excessive Time to Answer Calls shall be assessed on every relay center of each CRS provider pursuant to Resolution T-10631. Liquidated damages for MCI shall be recalculated from March 1, l998, based on the Amended Master Agreement.  

4. All performance monitoring shall be completed within a reasonable time and expenses shall be reasonable.

5. The DDTP in its sole discretion will determine if the assignment of the Master Agreement is to an entity technically, financially, and legally qualified, in accordance with the Financial Administrative Requirements of ‘Section 5. Administrative Requirements’ of the IFB to perform all the Contractors obligation under the Agreement.

6. MCI shall provide to DDTPAC six instructional videos for consumer education and outreach which explain the various features and use of CRS. Each instructional video shall be of a duration of ten to fifteen minutes. DDTPAC may order each of the videos in English, Spanish and an Asian language selected by DDTPAC. MCI shall deliver up to fifty copies of the English videos and up to twenty copies of each of the non-English videos.  MCI shall be responsible for all aspects of the production, preparation, and delivery of the videos and for all associated costs and expenses. DDTPAC shall approve in writing in advance of production of the script and the story board of all videos. MCI shall deliver the instructional videos to DDTPAC within six months after the date the DDTPAC approves the contents of the videos. MCI and DDTPAC estimate the value of the videos at $450,000.

7. MCI shall provide to the DDTPAC eight Public service Announcements (PSAs): Two radio and television PSAs of fifteen second length each and two radio and television PSAs of thirty second length each.  The PSAs are for consumer education and outreach and will explain the various features and availability of CRS.  DDTPAC may order each PSA in English, Spanish and an Asian language selected by DDTPAC. MCI shall deliver up to one hundred copies of each PSA that is in English, and up to fifty copies of each PSA in Spanish and the selected Asian language. DDTPAC shall approve in writing in advance of production the script and the story of all story boards.  The PSAs shall be delivered to DDTPAC not later than six months following the date that DDTPAC approves the content of the PSAs.  MCI shall also provide reasonable assistance, not including monetary assistance, to obtain placement of the PSAs on television and radio until six months after the final PSA is delivered to the DDTPAC. The Parties agree that the estimated value to the DDTPAC of the PSAs is $100,000.

8. MCI shall provide DDTPAC with a six-month trial video relay service which shall be available at no less than seven public locations geographically dispersed throughout California.  The DDTPAC will select the seven public locations.  MCI shall be responsible for providing training in the operation of the equipment and related written materials to the personnel staffing the public sites.  The primary hours of operation of this trial shall be Monday through Friday, during 8:00am and 5:00pm Pacific Time, exclusive of holidays. During the six-month trial MCI shall provide 280 hours of extended operations during the following hours: i) 5:00pm through 10:00pm Pacific Time Monday through Friday; and ii) 9:00am through 7:00pm Pacific Time on Saturdays, Sundays and Holidays.   Within sixty days after this agreement is approved, MCI shall provide to DDTPAC for its approval, a plan for performing its obligation for the video relay trial.  The six-month trial shall commence not later than nine months after the date the DDTPAC approves the video relay trial. During the six-month trial MCI shall deliver weekly statistical reports to include numbers of inbound and outbound calls, numbers of attempted and completed calls, call minutes, average length of call, and other readily available call statistics. Within 30 days of completing the trial, MCI shall provide to the DDTPAC a final report compiling and summarizing the statistical information contained in the weekly reports. At the conclusion of the trial, MCI shall provide to the DDTPAC the aggregate value of the trial effort with a breakdown of costs, including costs of doing business, incurred by major categories for the video trial relay. The parties agree that the estimated value of the primary hours of the trial is $600,000 and the value of the extended hours of operation of the trial is $150,000.

9. Within sixty days after the effective date of this agreement, MCI shall provide to the DDTPAC additional monthly reporting identifying the originating NPA-NXX of all inbound CRS calls sorted by Local Access and Transport Area (LATA) and ranked in order of call frequency including a monthly total of the quantity of the different inbound telephone numbers using CRS to enable DDTPAC to monitor and track the effectiveness of its  outreach programs. MCI shall provide such reports for the remaining initial term of the Master Agreement, including any extensions and renewals.  The parties agree that the estimated value to the DDTPAC of the Enhanced Monthly Reports is $40,000.

10. Within thirty days after the effective date of the agreement, MCI shall provide DDTPAC with a written statement describing what steps MCI has taken and will take, if necessary, to correct the alleged performance deficiencies identified in the Performance Monitoring Report and identifying whether MCI is presently in compliance with its contractual obligation with respect to all matters identified in the Performance Monitoring Report.

11. Within thirty days after the effective date of the agreement, MCI shall provide to DDTPAC a written plan for advising DDTPAC on a timely basis of any problems which may arise in the provision of CRS under the Master Agreement or any requirements under the Master Agreement which MCI is not able to meet.

DISCUSSION
The agreement resolves, on an amicable basis, DDTPAC’s performance concerns regarding MCI’s provision of state-wide CRS services for the deaf and disabled community during 1996 and the first half of 1997. Thus, this agreement avoids complex litigation concerning issues of contract performance involving the DDTPAC, the Commission, and MCI. Moreover, in this setting, where MCI serves as a vendor acting to fulfill the Commission’s obligations to provide services to the deaf and disabled, the preservation of amicable relations between the DDTPAC, the Commission, and MCI likely improves the quality of services delivered to Californians. Thus, the settlement not only avoids litigation costs, but brings benefits in addition to those included in the settlement terms.

The Agreement also amends the Master Agreement for CRS services between DDTPAC and MCI and provides additional services to the DDTPAC and to the Californians served by this program.  The Parties have agreed that the value of the additional Instructional Videos, Public Service Announcements, and a Video Trial Relay and Enhanced Monthly Reporting is $1,340,000. These services, unlike the foregone compensation, directly affect the class of customers most directly affected by the service problems.

This contract provides compensation retroactive to March 1, 1998, a practice that is not usual for this Commission to endorse.  This is a retroactive contractual term, however, not retroactive ratemaking and permissible under CPUC rules.  In our experience, such terms can prove necessary when agreements-in-principle precede the resolution of complex contractual terms and the issues that can arise from the technology of advanced telecommunications processes.  If one were to assume that the $0.89 per conversation minute is effective November 1, 1998, and the start for this increased rate from the existing rate of $0.699 is March 1, 1998, MCI would be entitled to a back payment of approximately $ 2,952,000.  This figure, however, would need to be weighed against the probability that MCI could prevail in litigation, receiving compensation back to September 11, 1997.  When viewed in this context, this retroactive settlement term is reasonable.

Finally, when taken as a whole, the settlement is both reasonable and consistent with our past actions to resolve the service quality issues that have affected this service.  Since the resolution authorizing the augmentation of the DDTP budget contemplated payments at the 89-cent level commencing with adoption of the resolution, no further budgetary action is needed on this matter.

FINDINGS  

The Agreement between DDTPAC and MCI regarding the CRS and the Performance Monitoring Report is reasonable.

1. It is reasonable that the per conversation minute rate set forth in the original Master Agreement shall be increased from $0.699 to $0.89 effective March 1, 1998, for MCI.  If the $0.89 rate is effective November 1, 1998, MCI would be entitled to a back payment of $ 2,952,000.

2. The increased liquidated damages as specified and authorized by Commission Resolution T-16031 shall be effective March 1, 1998, for MCI.

3. It is reasonable that MCI shall provide a series of educational videos in three languages for consumer education and outreach.

4. It is reasonable that MCI shall provide to DDTPAC a series of public service announcements for radio and television for the purposes of consumer education and outreach.

5. It is reasonable that MCI shall provide to DDTPAC a free six-month trial video relay service.

6. It is reasonable that MCI shall provide to DDTPAC enhanced monthly reports on the CRS that will enable DDTPAC to monitor and track the effectiveness of its outreach programs.

7. MCI and DDTPAC have agreed that the value of the items set forth in Findings of Facts 4. through 7. is $1,340,000. 

8. MCI’s request for clarifying language to sections 12 and 16 of the Master Agreement is reasonable.

9. For MCI to provide the DDTPAC with a written statement describing what steps MCI has taken and will take to correct the alleged performance deficiencies in the Performance Monitoring Report is reasonable.  

10. For MCI to provide a written report to the DDTPAC to identify whether MCI is presently in compliance with its contractual obligation with respect to all matters identified in the Performance Monitoring Report is reasonable.

11. For MCI to provide DDTPAC a written plan for advising DDTPAC on a timely basis of any problems which may arise in the provision of CRS under the Master Agreement or any requirements under the Master Agreement which MCI is not able to meet is reasonable. 

IT IS ORDERED that:  

1. The Settlement Agreement and Release between MCI and DDTPAC submitted to the Commission’s Executive Director On June 25, 1998, is approved.

2. The DDTPAC shall submit a signed amended Master Agreement between MCI and DDTPAC within twenty days after the effective date of this Resolution to the Director of the Telecommunication Division.

3. The DDTPAC shall place notice in the Commission’s Daily Calendar within five days after submittal of the amended Master Agreement to the Director of the Telecommunications Division. This notice shall state that a copy of the amended Master Agreement is available by contacting Ms. Shelley Bergum at Deaf and Telecommunications Program, 1939 Harrison Street Suite 520, Oakland California 94612, telephone number (510) 874-1410.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public utilities Commission at its regular meeting on October 22, 1998. The following Commissioners approved it: 

    /s/   WESLEY M. FRANKLIN 


WESLEY M. FRANKLIN

 Executive Director



RICHARD A. BILAS

President

P. GREGORY CONLON

JESSIE J. KNIGHT, JR. 

HENRY M. DUQUE

JOSIAH L. NEEPER

Commissioners
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