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R E S O L U T I O N

RESOLUTION T-16213.  BY ADVICE LETTER NO. 19455 FILED ON May 29, 1998, AS SUPPLEMENTED BY ADVICE LETTERS 19455A, 19455B, 19455C AND 19455D, FILED ON JULY 10, AUGUST 10, SEPTEMBER 1, AND OCTOBER 9, 1998, RESPECTIVELY, TO IMPLEMENT A SURCHARGE FOR PUBLIC POLICY PAYPHONES AND PUBLIC POLICY PAYPHONE ENFORCEMENT ON THE CUSTOMER OWNED PAY TELEPHONE RATE.

____________________________________________________

SUMMARY
This resolution denies Pacific Bell’s (Pacific) Advice Letter (AL) Nos. 19455, 19455A, 19455B, 19455C and 19455D proposing to separately apply the $1.50 charge on measured rate Customer Owned Pay Telephone (COPT) service ordered by the Commission in Decision No.(D.) 90-06-018.  Pacific asserts that the $1.50 charge was later omitted from the calculations in Implementation Rate Design (IRD) Decision No. 94-09-065.

Timely protests to Pacific’s AL Nos. 19455 and 19455A were filed by California Payphone Association (CPA).

We deny Pacific’s AL because they have chosen the wrong procedural process to address this matter.

BACKGROUND

Pacific contends that in D.90-06-018, the Commission ordered a $1.50 charge added to COPT rates to cover Commission-mandated programs such as Public Policy Payphones (PPP) and the Payphone Service Providers (PSP) enforcement program.  Pacific also alleges that in D.94-09-065, the Implementation Rate Design (IRD) decision, the measured rate for COPT did not include the $1.50 charge ordered by the previous decision.  

Pacific’s filing proposes to revise its Basic COPT and COPT Coin Line Rates in order to separately bill customers at the Commission established rate for the PPP program, the PSP enforcement program and the operator-minus portion of the COPT surcharge.
Pacific states that the rate changes proposed by its AL filing are revenue neutral since they merely implement charges previously ordered by the Commission.
NOTICE/PROTESTS

CPA filed timely protests to Pacific’s AL filing and its amendments on June 18 and July 16, 1998.  CPA asserts that Pacific misrepresents the relationship between the COPT settlement in D. 90-06-018 and the IRD decision with respect to the rates at issue here.  CPA believes that the $1.50 for PPP, PSP enforcement and operator-minus was included in the COPT monthly line charge set by the IRD decision.  

CPA also asserts that Pacific’s proposed changes are not revenue neutral since they result in increased revenue to Pacific through its payphone operations.  

Because the increase sought by Pacific will apply to the measured COPT rates only, CPA believes it will disproportionately affect independent PSPs rather than Pacific’s own payphone service operations.  

CPA additionally contends that Pacific’s proposed surcharge was never intended by either of the previous decisions.  CPA asserts that the decisions dealt with the rate elements at issue by including them in the line rates.  

Finally, CPA asks that Pacific’s AL be denied since the Commission has just opened a Rulemaking to address the rate elements that are the subject of Pacific’s filing.

On June 26 and July 23, 1998, Pacific responded to CPA’s protests.  Pacific reiterates its position that the $1.50 charge was not included in rates developed in the IRD decision.  It contends that the new rates were not just an increase to the existing rates, as suggested by CPA.  Instead, the existing rates were set aside and the new rates were developed based on the then current direct embedded costs for Basic COPT Service.  As such, the $1.50 charge was not included in the new rate even though the new rate is higher.

Regarding CPA’s contention that Pacific’s AL filing is not revenue neutral; Pacific counters that since the revenue resulting from the charges assessed for the PPP program, PSP enforcement program and operator-minus are to be passed through to the entities providing those services, it is revenue neutral to Pacific except in the instances where Pacific is the entity providing the services.  

In response to CPA’s protest regarding the proposal’s disproportionate burden on independent PSPs, Pacific states that since the PPP and PSP charges are currently included in the COPT Coin Line rate, its proposal, rather than unduly burdening  independent PSPs, ensures the charges are uniformly applied to all PSPs.  

Pacific dismisses CPA’s objection to calling the rates “surcharges”.  Pacific feels the name is a non-issue as the $1.50 was referred to as a “rate” or “charge” in the settlement adopting it and adding the prefix “sur” in no way changes the true nature of the charges.  

Finally, Pacific objects to CPA’s request that the Commission use AL 19455 as an opportunity to review its payphone access line rates.  Pacific contends that CPA offers no justification for requesting such action by the Commission.

DISCUSSION

We agree with Pacific’s description of the development of Pacific’s Basic COPT Rates.  The COPT Settlement resulted in a $15.20 rate for Pacific’s Basic COPT Rates, including the $1.50 charge/rate for Commission-mandated programs such as PPP and PSP enforcement.  The IRD decision developed a new Basic Copt Rate of $16.02.  The new rate is admittedly higher, but the question is whether the D.90-06-018 COPT Settlement rate/charge of $1.50 is included in the new higher rate.  An Advice Letter filing is not the appropriate procedure for seeking resolution of this question.

Our agreement with Pacific’s threshold assumption regarding the genesis of the COPT rate and our decision to defer resolution of its latter assumption to another forum renders CPA’s subsequent arguments moot.  We will not engage in a lengthy discussion of the relative merits of each of CPA’s arguments.  We deny CPA’s protest of Pacific’s AL filings 19455 and 19455A. 

Although we agree with Pacific’s assessment regarding the need to determine the correct Basic COPT Rate, we do not agree that an AL filing is the appropriate forum to make such a determination.  For this reason we deny Pacific’s AL filing proposing to amend its tariff schedules for COPT service as described above.

FINDINGS

1. D.90-06-018 established the $1.50 charge for Commission mandated programs such as Public Policy Payphones, Payphone Service Provider enforcement program and operator-minus.

2. IRD Decision 94-09-065 increased the measured COPT line rate from $15.20 to $16.02.  It is unclear whether the $16.02 rate included the $1.50 surcharge.  

3. An Advice Letter filing is not the appropriate procedure to determine the COPT rates.

THEREFORE, IT IS ORDERED that:

1. Pacific’s Advice Letter 19455 filing is denied.

This Resolution is effective today.
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