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R E S O L U T I O N
RESOLUTION T-16218.  GTE CALIFORNIA, INCORPORATED  

(U-1002-C).  REQUEST TO PROVIDE SYNCHRONOUS OPTICAL NETWORK TRANSPORT TO THE UNIVERSITY OF CALIFORNIA-LOS ANGELES (UCLA) UNDER A GOVERNMENT CONTRACT IS APPROVED PURSUANT TO D.91-07-010.  ADDITIONALLY, THIS RESOLUTION IMPOSES A FINE AND PENALTIES ON GTEC FOR ITS FAILURE TO COMPLY WITH D.91-07-010 AND GENERAL ORDER (GO) 96-A FILING REQUIREMENTS. 

BY ADVICE LETTER (AL) NO. 8774, FILED ON JULY 10, 1998.
_________________________________________________________________

SUMMARY

GTE California, Incorporated (GTEC) requests authority to provide Synchronous Optical Network (Sonet) Transport (“Service”) to UCLA under a government contract in AL No. 8774, filed on July 10, 1998. 

Even though this Resolution approves GTEC’s AL No. 8774 filing, it does not, however, relieve GTEC from the imposition of a fine and penalties by the Commission for GTEC providing Sonet service below-cost and for failing to file its governmental agency contract within 15 calendar days of the date of execution pursuant to Decision (D.) 91-07-010.

GTEC has calculated and has voluntarily offered to remit a fine and penalties totaling $809,289.46.  The Telecommunications Division (TD) has reviewed the accuracy of GTEC’s computations and concurs with GTEC’s proposal to pay a fine and late-filing penalty of $106,352 to the State Treasury, and to refund to its ratepayers the undercharge penalty of $702,937.46 for providing Sonet service below-cost.
GTEC is directed to include in its next NRF price cap AL filing a one-time adjustment to refund to its ratepayers an undercharge penalty of $702,937.46.  GTEC is ordered to use a billing surcredit to implement this penalty.

Further, within 30 days of the date of this resolution, GTEC is ordered to remit a fine in the amount of $20,000 to the State Treasury to the credit of the General Fund to cover the Commission’s cost for preparing and presenting this resolution.

GTEC is also ordered to remit within 30 days of the date of this resolution, in addition to the $20,000 fine, a late-filing penalty in the amount of $86,352 to the State Treasury to the credit of the General Fund.  This penalty is for GTEC’s failure to file with the Commission its government contract within 15 days of the date of execution pursuant to D.91-07-010.

GTEC is placed on three years probation from the effective date of this resolution to deter it from violating D.91-07-010 and similar GO 96-A provisions, specifically, providing service below-cost and filing its government contracts late with the Commission.  If within the three-year probation period from the effective date of this resolution, GTEC is found to have violated D.91-07-010 and GO 96-A pertaining to government contracts, GTEC is placed on notice that the Commission will seriously consider revocation of GTEC’s authority to execute contracts with any governmental agency.  Excluded from these conditions are late-filed AL filings and below-cost contracts executed by GTEC with government agencies which may be disclosed in its outside auditor’s report due to TD on March 1, 1999.

GTEC is further directed to advise the Director of TD, in writing, by no later than March 1, 1999 the results of its outside auditor’s review of GTEC’s compliance with D.91-07-010 and GO 96-A filing requirements for its governmental agency contracts.

Finally, GTEC is ordered to submit a letter to the Director of TD within 30 days after the effective date of this resolution indicating its concurrence with, and acceptance of, the penalties and the fine imposed herein.

BACKGROUND

GTEC states that on April 12, 1996, the first government contract with UCLA was executed and was filed with the Commission via AL No. 8076 on April 25, 1996.  This AL included Sonet service to be provided to UCLA facilities located in Los Angeles effective July 1, 1996. However, due to some cost concerns, GTEC filed a supplement, AL No. 8076A, on May 8, 1996 to withdraw AL No. 8076.

GTEC also informs TD that on May 30, 1996, a second contract (AL No. 8141) was signed by UCLA, which again included Sonet service to be provided to UCLA facilities in Los Angeles.  This contract was filed with the Commission on June 11, 1996, and was subsequently approved by the Commission. 

GTEC indicates that on January 27, 1997, a third contract was signed by UCLA which superseded the contract contained in AL No. 8141.  In addition, services in this contract had been provisioned to UCLA facilities in Los Angeles and Santa Monica effective July 1, 1996 and January 1, 1997, respectively. 

On July 1, 1998, GTEC advised TD that the contract between UCLA and GTEC, executed on January 27, 1997, had not been filed with the Commission.  GTEC further advised that it was still in the process of negotiating with UCLA to develop a contract that met UCLA’s      requirements, and which would also be in compliance with the Commission’s rules and regulations.  

By AL No. 8774, filed on July 10, 1998, GTEC requested authority to provide Sonet service to UCLA facilities in Los Angeles and Santa Monica effective July 1, 1996 and January 1, 1997, respectively.  The contract included in this AL is the contract that was originally signed on January 27, 1997.

GTEC indicates that the contract in AL No. 8774 contained several service elements which were vital to providing Sonet service to UCLA facilities, and that these service elements were priced below-cost and/or provisioned for no cost at all.  GTEC is cognizant of the fact that it has failed to comply with the proper filing requirements of D.91-07-010 and GO 96-A and acknowledges that it should be penalized for implementing Sonet service below-cost and for filing its governmental agency contract with the Commission more than 10 months late.  Consequently, GTEC voluntarily came forward and offered to remit a fine and late-filing penalty totaling $106,352 to the State Treasury and to refund to its ratepayers the undercharge penalty of $702,937.46 with regard to its violations. 

On November 6, 1998, GTEC advised the TD staff that in addition to the UCLA services and contracts described in this resolution, it has determined that there may be at least three other services being provided to UCLA without filed contracts with the Commission.  GTEC will provide complete information regarding these contracts in its outside auditor’s report due to the Commission on March 1, 1999. 

NOTICE/PROTESTS
GTEC states that copies of AL No. 8774 were mailed to competing and adjacent utilities and/or other utilities, and to the customer named in the contract.  Notice of AL No. 8774 was published in the Commission Daily Calendar of July 15, 1998.  No protest to this AL has been received.  

Although this AL No. 8774 is being approved by the Commission, it does not relieve GTEC from remitting a fine and penalties for violating D.91-07-010 and certain provisions of GO 96-A:  (a) providing Sonet service priced below-cost; and (b) failing to file its governmental agency contract within 15 days after the date of execution.

DISCUSSION

D.91-07-010 established safeguards for local exchange telephone companies (LECs) and interexchange carriers (IECs) entering into contracts with governmental agencies.  This decision modified GO 96-A by revising Section X.B. and adding a new penalty mechanism designated as Section X.D.  These sections provide alternative safeguards against below-cost contracting by telephone companies operating under the New Regulatory Framework (NRF).  In addition,  D.91-07-010 provided for late-filing penalties that would apply to any telephone utility that fails to file its governmental agency contracts within 15 days after the date of execution.  Finally, D.91-07-010 added Section X.E to GO 96-A, which exempts governmental agency contracts from the pre-approval requirement by the Commission.

Section 701 of the Public Utilities (PU) Code states,

“The Commission may supervise and regulate every public utility in the State and may do all things, whether specifically designated in this part or in addition thereto, which are necessary and convenient in the exercise of such power and jurisdiction.” 

In addition, pursuant to PU Code Section 2107, any public utility that violates or fails to comply with any provision of the Commission’s order, decisions, rules or regulations, is subject to a penalty of not less than five hundred dollars ($500), nor more than twenty thousand dollars ($20,000) for each offense.  Accordingly, in D.91-07-010, to mitigate concerns over lenient or small penalties, the Commission established its authority under PU Code Sections 701 and 2107 to set a minimum penalty of $10,000, and a $2,000 fine for each occurrence of a verified undercharge. 

On July 1, 1998, GTEC advised the TD staff that it had been providing Sonet service below-cost to three UCLA facilities located in Los Angeles and one UCLA facility in Santa Monica since July 1, 1996 and January 1, 1997, respectively.  Several ALs were filed that pertain to this service and governmental agency and they are as follows:

Advice Letter No.
Date Contract Executed
Date Filed 
Purpose of Filing
Location of Service

AL No. 8076
4/12/96


4/25/96
To request authority to provide Sonet service.
      UCLA, LA



 AL No. 8076A
4/12/96
5/8/96
To withdraw AL 8076 due to cost concerns.
      UCLA, LA



AL No. 8141
5/30/96
6/11/96
To request authority to provide Sonet service (filing approved by the Commission).
      UCLA, LA

AL No. 8774
1/27/97
7/10/98
To request authority to provide Sonet service.
UCLA, LA

UCLA, Santa Monica

TD’s review of AL No. 8774 disclosed that GTEC, had, in fact, provided Sonet service that includes five monthly recurring items that were priced below-cost or no cost and two non-recurring charge items that were not billed to UCLA.  Further, the Sonet service being provided to UCLA in Santa Monica since January 1, 1997, had three monthly recurring items that were priced below-cost.  TD notes that the contract between UCLA and GTEC in AL No. 8774 will expire on July 1, 2001. 

GTEC has calculated and has voluntarily offered to remit the penalties and a fine with regard to the violations disclosed in this resolution.  GTEC also proposes to remit to the State Treasury and refund amount to its ratepayers the total penalties and a fine estimated at $809,289.46.  TD has verified the accuracy of GTEC’s computations and concurs with GTEC’s proposal.  The basis of GTEC’s penalties and fine calculations is described below: 
Ordering Paragraph (O.P.) 2 of D.91-07-010 sets forth the method of penalty determination to be used when government contracts are priced below-cost by LECs operating under NRF.  O.P. 2 provides for imposition of a penalty of either $10,000 or twice the difference between total project cost and total project revenues, whichever is greater.  GTEC has calculated, and TD concurs, that the undercharge penalties on the Sonet service provided in Los Angeles and Santa Monica are $681,953.061 and $20,984.402, respectively, or a total of $702,937.46.  GTEC also proposes to refund this amount to its ratepayers. 

Conclusions of Law Nos. 8 and 9, and O.P. 4 of D.91-07-010 state that any assessed undercharge penalty on a LEC operating under the Commission’s New Regulatory Framework for incentive regulation program should be refunded to ratepayers as a one-time adjustment via the annual price cap AL filing.  Therefore, TD considers GTEC’s proposal to be reasonable and recommends that GTEC be directed to: 

Include in its next NRF price cap AL filing a one-time annual adjustment for the undercharge penalty amount of $702,937.46.  GTEC should implement this adjustment through the use of a billing surcredit. 

Upon a determination that a contract is below-cost, O.P. 4 of D.91-07-010 further specifies a fine of $2,000 for each occurrence3 to cover the added costs to the Commission to administer and process resolutions adopting penalties. TD believes that the $2,000 maximum amount allowed by PU Code Section 2107 is appropriate for each occurrence of a verified undercharge as indicated in pages 19 and 20 of D.91-07-010.  GTEC proposes to remit a fine of $20,000 ($2,000 x 10 undercharged items disclosed in AL No. 8774).  TD concurs with GTEC’s proposal and recommends that GTEC be directed to remit the $20,000 fine to the State Treasury to the credit of the General Fund within 30 days of the effective date of this resolution.

TD notes that the contract in AL No. 8774 was executed on January 27, 1997, but was not filed with the Commission until July 10, 1998.  GTEC has offered no justification for having filed its executed contract late since any cost data and studies necessary to drafting the contract would have been completed prior to execution of the contract.

O.P. 6 of D.91-07-010 requires that all telecommunications companies file governmental agency contracts by AL within 15 calendar days after execution; otherwise, they will face late-filing penalties.  This ordering paragraph provides, in part, a penalty factor of 10% applicable to the total contract revenues if the contract was filed 10 or more months late.  In the case of AL No. 8774, the contract was filed more than 10 months late and the total revenues estimated for the life of the contract is $863,520.  Based on this amount, GTEC has calculated a late-filing penalty to be $86,352 (10% x $863,520) and voluntarily offered to pay this amount to the State Treasury.  TD has verified the accuracy of GTEC’s computations and agrees with GTEC’s proposal.  Therefore, GTEC should be directed to remit $86,352 within 30 days of the effective date of this resolution to the State Treasury to the credit of the General Fund.

GTEC’s review of its previous AL filings revealed that there are currently five other GTEC’s late-filed ALs with the Commission that contain government contracts.  Following is a list of GTEC’s late-filed ALs:
Advice Letter No. and Nature of        D.91-07-010/GO 96-A Violations
Date Contract Executed or Date Service Commenced
Date Advice Letter Filed with the Commission

AL No. 7290 - Failed to file with the Commission its governmental agency contract within 15 days of the date of execution.
3 amendments executed separately on 3/4/94; 9/14/94; and 1/11/95.
4/17/95

AL No. 8774 - Failed to file with the Commission its governmental agency contract within 15 days of the date of execution and providing Sonet service priced below-cost.
Third contract was executed on 1/27/97.
7/10/98

AL No. 8806 - Failed to file with the  Commission its governmental agency contract amendment within 15 days of the date of execution.
Second amendment to contract was signed on 5/10/95.
8/20/98

AL No. 8836 - Failed to file with the Commission its governmental agency contract within 15 days of the date of execution. 
Contract was executed on 11/18/96.
9/14/98



AL No. 8865 - Failed to execute a contract prior to providing service with a government agency. 
Service has been provisioned since 8/6/97, but contract was not executed until 10/4/98.
10/15/98



Moreover, GTEC has indicated that there are at least three other UCLA services that might have been provisioned without filed contracts with the Commission.  It further indicated that GTEC has either disconnected or is in the process of disconnecting these services.  Accordingly, it will furnish the Commission with complete information on these services by March 1, 1999. 

Meanwhile, GTEC informs TD that it has contracted with an accounting firm to conduct an audit of all of its governmental agency contracts to ensure compliance with D.91-07-010 and GO 96-A filing requirements.  TD recommends that GTEC be directed to advise in writing the Director of TD by no later than March 1, 1999 the results of its outside auditor’s review.  In addition, TD recommends that GTEC be placed on three years probation to deter it from violating similar GO 96-A provisions, specifically, providing service below-cost and filing its government contracts late with the Commission.  If within the three-year probation period from the effective date of this resolution, GTEC is found to have violated D.91-07-010 and GO 96-A pertaining to government contracts, GTEC is placed on notice that the Commission will seriously consider revocation of GTEC’s authority to execute contracts with any governmental agency.  Excluded from these conditions are late-filed AL filings and below-cost contracts executed by GTEC with government agencies which may be disclosed in its outside auditor’s report due to TD on March 1, 1999.

In light of the seriousness of the violations disclosed herein, we find TD’s recommendations and GTEC’s proposal to remit the penalties and a fine totaling $809,289.46 to be appropriate and reasonable.

FINDINGS
1. D.91-07-010 established safeguards applicable for local exchange telephone companies and interexchange carriers entering into contracts with governmental agencies.  This decision modified GO 96-A by revising Section X.B. and adding a new penalty mechanism designated as Section X.D.  These sections provide alternative safeguards against below-cost contracting by telephone companies operating under the New Regulatory Framework (NRF).  In addition, D.91-07-010 provided for late-filing penalties that would apply to any telephone company that fails to file its governmental agency contracts with the Commission within 15 calendar days after the date of execution.  Finally, D.91-07-010 added Section X.E. to GO 96-A, which exempts governmental agency contracts from the pre-approval requirement by the Commission.

2. PU Code Section 701 states, “The Commission may supervise and regulate every public utility in the State and may do all things, whether specifically designated in this part or in addition thereto, which are necessary and convenient in the exercise of such power and jurisdiction.”

3. PU Code Section 2107 provides that any public utility that violates or fails to comply with any provision of any of the Commission’s order, decisions, rules or regulations, is subject to a penalty of not less than five hundred dollars ($500), nor more than twenty thousand dollars ($20,000) for each offense. 

4. In D.91-07-010, the Commission established its authority under PU Code Sections 701 and 2107 to set a minimum penalty of $10,000, and a $2,000 fine for each occurrence of a verified undercharge to mitigate concerns over lenient or small penalties. 

5. GTEC failed to file its governmental agency contract in AL No. 8774 within 15 days after the date of execution on January 27, 1997 in compliance with D.91-07-010.

6. GTEC provisioned Sonet service which contained several elements that were priced below-cost and certain monthly recurring and non-recurring charge items were offered for no cost to UCLA facilities in Los Angeles and Santa Monica effective July 1, 1996 and January 1, 1997, respectively. 

7. Even though this Resolution approves GTEC’s AL No. 8774 filing, it does not, however, relieve GTEC from the imposition of a fine and penalties by the Commission for providing Sonet service below-cost and for failing to file its governmental agency contract within 15 calendar days of the date of execution pursuant to Decision (D.) 91-07-010.

8. GTEC has calculated and has voluntarily offered to remit $809,289.46 for penalties and a fine with regard to the violations discussed in this resolution.  GTEC also proposes to remit a fine and late-filing penalty of $106,352 to the State Treasury, and refund to its ratepayers the undercharge penalty of $702,937.46.  TD has verified the accuracy of GTEC’s computations and concurs with GTEC’s proposal.

9. In accordance with D.91-07-010, GTEC should be directed to include in its New Regulatory Framework price cap advice letter filing a one-time annual adjustment for the undercharge penalty in the amount of $702,937.46.  GTEC should implement this adjustment through the use of a billing surcredit.

10. Based on the total revenues of $863,520 estimated for the life of the contract in AL No. 8774, GTEC has calculated and has voluntarily offered to remit a late-filing penalty of $86,352.  TD has verified the correctness of GTEC’s computations and agrees with GTEC’s proposal.  GTEC should be directed to remit within 30 days of the effective date of this resolution a late-filing penalty in the amount of $86,352 to the State Treasury to the credit of the General Fund.

11. GTEC proposes to remit a fine of $20,000 to cover the Commission’s cost for preparing this resolution adopting the penalties imposed.  TD concurs with GTEC’s proposal and recommends that GTEC should be directed to remit within 30 days of the effective date of this resolution the $20,000 fine to the State Treasury to the credit of the General Fund. 

12. GTEC’s review of its previous AL filings with the Commission revealed that four of its government contracts were filed beyond the 15-day grace period allowed by D.91-07-010 via the following ALs:  AL No. 7290, filed April 17, 1995; AL No. 8774, filed July 10, 1998; AL No. 8806, filed August 20, 1998, and most recently, AL No. 8836, filed September 14, 1998.   Additionally, a service was provisioned for over a year to a government agency prior to filing AL No. 8865 on October 15, 1998 with the Commission.

13. GTEC has contracted with an accounting firm to conduct an audit of all of its governmental agency contracts to ensure compliance with GO 96-A filing requirements.  GTEC should be directed to advise in writing the Director of TD by no later than March 1, 1999 the results of its outside auditor’s review. 

14. GTEC should be placed on three years probation to deter it from violating similar GO 96-A provisions, specifically, providing service below-cost and filing its government contracts late with the Commission.  If within the three-year probation period from the effective date of this resolution, GTEC is found to have violated D.91-07-010 and GO 96-A pertaining to government contracts, GTEC should be placed on notice that the Commission will seriously consider revocation of GTEC’s authority to execute contracts with any governmental agency.  Excluded from these conditions are late-filed AL filings and below-cost contracts executed by GTEC with government agencies which may be disclosed in its outside auditor’s report due to TD on March 1, 1999.

THEREFORE, IT IS ORDERED that: 

1. GTEC’s AL No. 8774 is approved; however, it does not relieve GTEC from the imposition of a fine and penalties by the Commission for providing Sonet service priced below-cost and for failing to file its government contract within 15 calendar days of the date of execution pursuant to D.91-07-010.

2. GTEC shall include in its next New Regulatory Framework price cap AL filing a one-time adjustment to refund to its ratepayers an undercharge penalty amount of $702,937.46 for providing Sonet service to a governmental agency below-cost.

3. GTEC shall implement a billing surcredit to refund to its ratepayers the penalty amount specified in Ordering Paragraph 2 above. 

4. GTEC shall remit within 30 days of the effective date of this resolution a late-filing penalty in the amount of $86,352 to the State Treasury to the credit of the General Fund.

5. GTEC shall remit within 30 days of the effective date of this resolution a fine in the amount of $20,000, which is in addition to the late-filing penalty amount, to the State Treasury to the credit of the General Fund.  This amount is to cover the overall cost to the Commission of preparing and presenting this resolution to impose and adopt the appropriate penalties. 

6. GTEC is placed on three years probation to deter it from violating D.91-07-010 and similar GO 96-A provisions, specifically, providing service below-cost and filing its government contracts late with the Commission.  If within the three-year probation period from the effective date of this resolution, GTEC is found to have violated GO 96-A pertaining to government contracts, the Commission will seriously consider revocation of GTEC’s authority to execute contracts with any governmental agency.  Excluded from these conditions are late-filed AL filings and below-cost contracts executed by GTEC with government agencies which may be disclosed in its outside auditor’s report due to TD on March 1, 1999.

7. GTEC is directed to advise in writing the Director of the Telecommunications Division by no later than March 1, 1999 the results of its outside auditor’s review of GTEC’s compliance with D.91-07-010 and GO 96-A filing requirements for its governmental agency contracts.  

8. GTEC shall submit a letter with the Director of the Telecommunications Division indicating its concurrence with, and acceptance of, the penalties and fine imposed herein within 30 days after the effective date of this resolution.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on December 3, 1998.  The following Commissioners approved it:

 /s/WESLEY M. FRANKLIN

        WESLEY M. FRANKLIN

Executive Director



RICHARD A. BILAS

President

P. GREGORY CONLON

JESSIE J. KNIGHT, JR.

HENRY M. DUQUE

JOSIAH L. NEEPER

Commissioners

1 Difference between total monthly recurring costs and total revenues of $4983.13 x 2 x 60 months + $41,977.46 (monthly recurring charge of  $1104.67  x 2  x 19 months) + $42,000 (total non-recurring charges).


2 Difference between total monthly recurring costs and total revenues of $194.30 x 2 x 54 months.


3 Occurrence refers to each service element that was priced below-cost or no cost.
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