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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Telecommunications Division
RESOLUTION T-16331

Public Programs Branch *
Date:  September 2, 1999

R E S O L U T I O N
RESOLUTION T-16331.  ALL TELECOMMUNICATIONS CARRIERS.  ADMINISTRATIVE COMMITTEE REQUESTS FOR APPROVAL OF CONTRACTS FOR BANK OF AMERICA AND UNION BANK TO ESTABLISH TRUST ACCOUNTS FOR THE CALIFORNIA HIGH COST FUND-B PROGRAM AND THE CALIFORNIA TELECONNECT FUND PROGRAM, RESPECTIVELY.   

BY LETTER REQUEST TO THE EXECUTIVE DIRECTOR DATED

JULY 27, 1999. 

_________________________________________________________

SUMMARY
On July 27, 1999, the Administrative Committee for the California High Cost Fund-B (CHCF-B) and California Teleconnect Fund (CTF) filed with the Executive Director a letter requesting approval of contracts for Bank of America and Union Bank in order to establish trust accounts for the CHCF-B and CTF, respectively.  This resolution approves the trust contracts, the Memoranda of Understanding and Agreement and Trust Agreements, for both banks and authorizes the Administrative Committee to establish trust accounts for CHCF-B and CTF by the end of 1999.  The trust contract dollar amounts for the initial time period as well as for ongoing operations for Bank of America and Union Bank depend upon the investment reserve balances and number of carriers remitting surcharge revenues monthly.  The annual trust contract amounts for the initial year starting on or about November 1,1999 are estimated to be about $600,000 for CHCF-B and $135,000 for CTF.  

BACKGROUND

In the Universal Service Decision (D.) 96-10-066, as amended, the Commission established the CHCF-B and CTF programs.  The CHCF-B program provides universal service subsidy support in the high cost areas of the service territories of the five largest local exchange carriers (Pacific Bell, GTE California, GTE–Contel, Citizens Utilities, and Roseville Telephone)  The CTF program provides discounted services to qualifying schools, libraries, hospitals, and community-based organizations.  Both of these programs are being funded by All End-User Surcharges on intrastate billings.  The current surcharge is 3.8% for CHCF-B 
 and 0.05% 
 for CTF.  Since February 1997, the carriers have been collecting these surcharge revenues from end-users.  At this time, it is estimated that the amount held by the carriers is in the range of $500 to $700 million for CHCF-B and $75 to $100 million for CTF. 

The Commission in D.97-01-020, dated January 13,1997, directed the Administrative Committee 
 to retain the financial institutions to manage the deposits and disbursements associated with the CHCF-B and CTF (Ordering Paragraph (O.P.) 1d of D.97-01-020).  Further, the Commission in D.98-01-023, dated January 7, 1998, directed the Administrative Committee to apply to the Internal Revenue Service (IRS) for private letter rulings granting tax-exempt status to the CHCF-B and CTF.  (O.P. 1 of D.98-01-023).  On July 1, 1998, the IRS ruled that trusts that will be established for the CHCF-B and CTF are tax-exempt, and therefore any transfers to the trusts and interest earned thereon are exempt from federal income taxes.

On December 18,1998, the Telecommunications Division (TD) staff, on behalf of the California Public Utilities Commission (CPUC) and the Administrative Committee, issued an Invitation for Bid (IFB) for the establishment of the trust accounts for CHCF-B and CTF programs.  These trust accounts are being established:

1. to collect and hold CHCF-B and CTF surcharge revenues accumulated by carriers;

2. to provide funds to reimburse some of these carriers for providing services, as required by the CHCF-B and CTF programs; and 

3. to provide funds to pay administrative expenses for these two programs. 

The IFB was advertised in the Contracts Register on the Department of General Services (DGS) web site and the IFB was posted on the DGS web site on (or about) December 18, 1998.   The IFB requested all bids be submitted by January 18, 1999 with a Bid Opening meeting on January 20, 1999.  The bid-opening meeting was also noticed on the Commission’s Daily Calendar. TD did not receive any bid by January 19, 1999 and no financial institution attended the bid-opening meeting on January 20, 1999.  

Because no financial institution submitted a formal bid, the TD staff in February 1999 contacted six financial institutions seeking their interest in establishing trust accounts for the two programs.  The IFB was mailed to these six financial institutions since they expressed an interest in submitting a proposal for the trust accounts.  By May 5, 1999, four financial institutions (Bank of America, Wells Fargo Bank, Union Bank, and Bank One) submitted proposals to establish the trust accounts.  The four proposals were evaluated; however, inconsistencies among the four proposals made evaluation difficult.  For example, the price proposals submitted by each financial institution were not similar to each other and it was difficult to determine the least cost provider.  Another example, a financial institution indicated in their proposal that in order to serve as a trustee, this institution requested changes to the Trust Agreement documents without specifying the changes in its proposal.

On May 11, 1999, the TD staff forwarded a letter to these four institutions requesting:

1. a listing of any changes to the Trust Agreements that are being proposed by each financial institution; 

2. provision of further information on the type of monthly reports that will be provided for lock-box, and trust operations; and 

3. provision of information on the ability to handle exception remittances that are not properly submitted by the carriers.

All four financial institutions provided their responses to the May 11, 1999 letter by May 25, 1999. 

On May 28, 1999, the TD staff forwarded a letter requesting each financial institution to submit a price proposal for lock-box, trust, custody, and investment management services for each universal service program.  This price proposal had certain assumptions for remittances, investment reserve balance, and monthly reports for each universal service program.  Further, to facilitate comparison of various price proposals, a format for submitting price proposal was included in this letter.  All four financial institutions provided a price proposal by June 8, 1999. 

NOTICE/PROTESTS
The notice of the Letter Request was published in the Commission Daily Calendar and it first appeared in the Daily Calendar on July 28, 1999.  Further, a copy of the letter request (without Trust Agreements, Memorandum of Understanding and Agreement, and other relevant documents) was mailed to all parties of record in OIR/OII 95-01-020/021 and to all telecommunications carriers certified by the Commission.  To date, no protest to this Letter Request has been received.  

DISCUSSION
The Telecommunications Division staff recommends that the Commission approve the trust contracts and agreements with Bank of America and Union Bank for CHCF-B and CTF, respectively.  Once approved and adopted by the Commission, the initial annual trust contract amounts for the first year starting on or about November 1, 1999 are estimated to be about $600,000 for CHCF-B and $135,000 for CTF.  The initial and future trust contract amounts are dependent upon the investment reserve balances and number of monthly remittances. 

Financial Institutional Proposals

The Telecommunications Division staff and Legal Division staff reviewed each and every proposal, including responses to the May 11, 1999 and May 28, 1999 letters, from the four financial institutions.  The initial proposal from each financial institution was in response to the Invitation for Bid (IFB), 
 dated December 18, 1999.  A copy of the IFB was provided to the financial institutions that expressed an interest in offering trust and investment management services for the two public programs.   All four financial institutions are able to provide lock-box, trust, custody, and investment management services; however, there are significant differences in the price for these services.  In addition, two financial institutions proposed several changes to the Trust Agreements.  

Price Proposals 

Each financial institution was requested to submit price proposals for lock box, trust, custody and investment management services utilizing the format and assumptions provided by the TD staff.  One of the financial institutions submitted a fee based upon investment balance for lock-box, trust, and investment operations.  This bank did provide, as requested, a fee for lock-box operation if trust and investment functions were not performed at the bank. 
  Two other banks provided a separate fee for lock-box operation, trust, and investment operations. The fourth bank provided a separate fee for lock-box operations while combining the trust and investment fees.  

Each financial institution based its monthly/annual fee components on certain assumptions 
 for remittances and investment reserve balances for CHCF-B and CTF.  The determination of a least-cost provider for trust services was determined by assuming 1000 remittances per month per program, and a reserve balance of $90 million for CHCF-B and $20 million for CTF.   The TD staff computed the total annual fee for each financial institution based upon these assumptions and pricing components provided by each bank.  Based on the annual trust contract fee amounts, Bank of America was the least cost provider for the establishment of a trust account for CHCF-B, and Union Bank was the least cost provider for the establishment for CTF.   

At the June 30, 1999 meeting, the TD staff presented to the Administrative Committee its evaluation of the four price proposals.  During this meeting, the Administrative Committee selected the Bank of America for the establishment of the trust account for CHCF-B and Union Bank for the establishment of the trust account for CTF.  These two selections by the Administrative Committee were conditional upon the finalization of the Trust Agreements by the two financial institutions, Bank of America and Union Bank, and a Memorandum of Understanding and Agreement covering the Trust Agreement, monthly fee, and other related documents from each bank.

Trust Agreement Modifications 

The Commission in D.98-03-031, dated March 12, 1998, approved the Trust Agreements, in principal, for CHCF-B and CTF.  However, three of the four financial institutions proposed changes to the Trust Agreements.  With respect to the Trust Agreements, Bank of America had 18 modifications, Wells Fargo had four modifications, and Bank One had only one modification.  

Bank of America’s 18 modifications are summarized as follows:  

1. Five of the modifications relate to the clarification of language (i.e., clarify who is the Trustor, Executive Director or the Administrative Committee?);

2. Six of the modifications relate to the addition of language (i.e., that Trustee shall have no obligation to make payment unless provided with sufficient information; addition language to protect the Trustee for acting on directions prior to receipt of written notice of change; the Trust Agreement may not be amended without Trustee’s written consent);

3. Two of the modifications relate to the deletion/change of current language (i.e., delete “fixed” or “as may be amended from time to time”, change from 120 days to 60 days to allow for trustee’s resignation or removal);

4. One modification relates to the provision of compensation to the Trustee for assisting in audit; and

5. Two modifications relate to minor changes (i.e., addition of period, use of singular or plural form).

Wells Fargo Bank had four modifications to the Trust Agreement.  These modifications (or enhancements) are as follows:

1. Clarification that the Trustee is not responsible for investment functions, that CPUC shall employ the Investment Managers directly and that CPUC shall instruct the Investment Manager(s) directly as to cash flow needs;

2. Addition of a paragraph to provide indemnification to the Trustee;

3. Selection of auditors by the CPUC or the Administrative Committee; and

4. Addition of language limiting the resigning trustee’s duties upon expiration of the notice period.

Bank One’s singular modification was to add the legal entity of Bank One Trust Company, NA as the contracting party.

The Commission approved these Trust Agreements, in principal, for the CHCF-B and CTF in order to have common, uniform trust provisions.  These adopted Agreements were to be consistent, to the extent practical, with the Trust Agreements adopted by the Commission for other committees.   However, the Commission did allow the opportunity for the Administrative Committee to propose changes to these agreements; however, any substantive changes to these Trust Agreements required the approval of the Commission (O.P. 6 of D.98-03-031).  Further, any substantive changes to the Trust Agreements must be noticed on the Daily Calendar.  TD staff is then required to present these changes to the Commission for approval through the resolution process.

The Administrative Committee negotiated with representatives of Bank of America regarding the proposed changes to the Trust Agreement.  The Administrative Committee agreed with Bank of America that majority of the changes should be incorporated into the Trust Agreement in order to provide clarity and consistency of language in the Trust Agreement.  Further, this Trust Agreement also reflected minor changes proposed by the Bank of America.  The Administrative Committee, however, did not agree with Bank of America regarding its request to reduce from 120 days to 60 days for resignation from the Trust Agreement. The Administrative Committee believes that 120 days will be required to select another trustee and have it approve by the Commission.  

All changes to Bank of America’s Trust Agreement have also been incorporated into the Trust Agreement with the Union Bank for consistency purposes.  The Administrative Committee adopted the revised Trust Agreements with the Bank of America and the Union Bank in its July 27th meeting. TD staff and the Administrative Committee believe that changes to the Trust Agreements for both Bank of America and Union Bank are non-substantive amendments and should be adopted by the Commission.  Further, TD staff believes the changes to the Trust Agreements should be part of the same resolution as the Commission’s approval of trust contracts with Bank of America and Union Bank.

Trust Contracts

The trust contract for each financial institution consists of two parts, the Memorandum of Understanding and Agreement, and the Trust Agreement.  Attachment A of this resolution is the signed Memorandum of Understanding and Agreement and Trust Agreement with Bank of America.  Attachment B of this resolution is the signed Memorandum of Understanding and Agreement and Trust Agreement with Union Bank.  The trust contract for each financial institution has been affirmed and signed by a senior bank management official and the Executive Director of the Commission. 

Contract Budget Amounts

Both Bank of America and Union Bank provided trust fees based upon a unit basis.  The trust contract amounts for CHCF-B and CTF during the initial and ongoing time periods depend upon the volume of remittances and investment reserve balances.  The initial trust contract amount should be about $600,000 and $135,000 for CHCF-B and CTF, respectively.  These initial contract amounts are based upon the assumptions that 1200 remittances will be forwarded to the bank for each program.  Further, the initial investment reserve balance is estimated to be $700 million for CHCF-B and $90 million for CTF.  These initial investment reserve amounts represent the surcharge revenues collected by carriers since February 1997 for CHCF-B and CTF.  The amount for CHCF-B represents the net of estimated “self-funding” by the five largest local exchange carriers.  The initial high investment reserve amounts for CHCF-B and CTF will decrease as payments are made to carriers for services provided under these two programs. 

LETTER REQUEST FILING 
Pursuant to D.97-01-020, the Administrative Committee have selected Bank of America and Union Bank to establish trust accounts for CHCF-B and CTF, respectively.  The Letter Request Filing is a compliance filing requiring Commission’s approval of the trust contracts with Bank of America and Union Bank.  

To be consistent with the Commission’s commitment to utilize the CPUC Internet for distributing Commission orders and information, the Executive Director shall serve a Notice of Availability as contained in Attachment C of this resolution to all telecommunications carriers and to all parties on the service list of I.95-01-021.  This notice informs parties that a copy of the conformed resolution will be available at the Commission’s web site, Error! Bookmark not defined.. 

COMMENTS

The draft resolution of the Telecommunications Division is an uncontested matter and it grants the relief requested.  Accordingly, pursuant to PU Code Section 311 (g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

FINDINGS

1.  On July 27, 1999, the Administrative Committee for California High Cost Fund-B and California Teleconnect filed a letter requesting approval of trust contracts with the Bank of America and the Union Bank. 

2.  In the Universal Service Decision 96-10-066, the Commission established the California High Cost Fund-B and California Teleconnect Fund programs.  The California High Cost Fund-B program is to provide universal service subsidy support in the high cost areas of the five largest local exchange companies.  The California Teleconnect Fund program is to provide discounted services to qualifying schools, libraries, hospitals, and community-based organizations.  Since February 1997, the telecommunications carriers have been collecting surcharges from their end-users to fund these two public programs.

3.  In Decision 97-01-020, the Commission directed the Administrative Committee to retain financial institutions to manage the deposits and disbursements associated with CHCF-B and CTF.

4.  In 1998, the Internal Revenue Service ruled the proposed trust accounts for California High Cost Fund-B and California Teleconnect Fund are tax-exempt for federal income taxes, and therefore any transfers to the trusts and interest earned thereon are exempt from federal income taxes.

5.  The Telecommunications Division staff issued on December 18, 1998 an Invitation for Bid for the establishment of trust accounts.  No bid proposal was received by the Telecommunications Division staff by the requested due date of January 19, 1999.

6.  The Telecommunications Division staff contacted six financial institutions.  Four financial institutions (Bank of America, Union Bank, Wells Fargo Bank, and Bank One) submitted proposals for the establishment of the trust accounts.

7.  Bank of America submitted the lowest cost for the establishment of trust account for the California High Cost Fund-B and Union Bank submitted the lowest cost for the establishment of trust account for the California Teleconnect Fund.

8.  The Commission in D.98-03-031 adopted in principal the Trust Agreements for California High Cost Fund-B and California Teleconnect Fund programs.  D.98-03-031 requires that any substantive changes to the adopted Trust Agreement for each program be noticed on the Commission Daily Calendar and be approved by the Commission before becoming effective.

9.  The Administrative Committee in concert with Bank of America  and Union Bank developed the Trust Agreements for both programs in order to reflect consistency and clarity of language.  All proposed changes are non-substantive amendments to the individual Trust Agreements.

10.  No party to date has protested or filed comments on the trust contracts, including the modified Trust Agreements, with Bank of America and Union Bank.

THEREFORE, IT IS ORDERED that:
1.  The trust contract, consisting of the Memorandum of Understanding and Agreement and Trust Agreement as contained in Attachment B of this resolution, with Bank of America for California High Cost Fund-B is adopted.

2.  The trust contract, consisting of the Memorandum of Understanding and Agreement and Trust Agreement as contained in Attachment C of this resolution, with Union Bank for California Teleconnect Fund is adopted.

3.  The Executive Director of the Commission shall serve the Notice of Availability contained in Attachment C of this resolution to all telecommunications carriers and parties on the service list of I.95-01-021.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on September 2, 1999.  The following Commissioners approved it:

/s/  WESLEY M. FRANKLIN

WESLEY M. FRANKLIN

Executive Director



RICHARD A. BILAS

President

HENRY M. DUQUE

JOSIAH L. NEEPER

JOEL Z. HYATT

CARL W. WOOD

Commissioners

ATTACHMENT  A

MEMORANDUM OF UNDERSTANDING AND AGREEMENT

WITH

BANK OF AMERICA

The above listed documents are incorporated herein by reference.  Copies are not appended to this resolution.  Copies of this document may be obtained by contacting the Telecommunications Division at 415-703-1638.

APPENDIX   A

TRUST AGREEMENT FOR THE CALIFORNIA HIGH COST FUND-B

AND

TRUST AGREEMENT FOR THE CALIFORNIA TELECONNECT FUND

The above listed documents are incorporated herein by reference.  Copies are not appended to this resolution.  Copies of this document may be obtained by contacting the Telecommunications Division at 415-703-1638.
APPENDIX  B

Union Bank’s Responses To Additional Informational Request

1. May 21, 1999 response  -  report format.

2. June 4, 1999 response  -  pricing proposal, bid information etc.

The above listed documents are incorporated herein by reference.  Copies are not appended to this resolution.  A copy of Appendix B to the Memorandum of Understanding and Agreement may be obtained by contacting the Telecommunications Division at 415-703-1638.

APPENDIX  C

1. Invitation for Bid dated December 18, 1998

2. Union Bank’s march 10, 1999 Response to Bid Request

The above listed documents are incorporated herein by reference.  Copies are not appended to this resolution.  A copy of Appendix C to the Memorandum of Understanding and Agreement may be obtained by contacting the Telecommunications Division at 415-703-1638.

ATTACHMENT  B

MEMORANDUM OF UNDERSTANDING AND AGREEMENT

WITH

UNION BANK

ATTACHMENT  C

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

NOTICE OF AVAILABILITY

OF RESOLUTION T-16331

This is notify you that Resolution T-16631 is available at the Commission web-site, www.cpuc.ca.gov.  This resolution, adopted by the Commission at its regular meeting on September 2, 1999, approves the trust contracts with the Bank of America and the Union Bank for the establishment of trust accounts for the California High Cost Fund-B and California Teleconnect Fund.

If Internet access is not available to you, you may obtain a hard copy of this resolution by contacting the Commission’s Telecommunications Division at 415-703-3051.

� Resolution T-16244, dated December 3, 1998. 


�  Resolution T-16235, dated November 19, 1998.


�  D. 98-06-065 removed the “interim” from the Administrative Committee and established a separate Administrative Committee for CHCF-A, CHCF-B and CTF.  In addition, this decision also adopted the charters for the all three programs. 


� The IFB sets-forth requirements for the trust services for the CHCF-B and CTF programs.  These requirements are job and bid specifications, including the services to be performed, qualifying criteria, Trust Agreement, and investment policy and restrictions for each program.


�  A proposed legislative bill, if passed by the Legislature and signed by the Governor, could change the trust relationship of the bank in the year 2000.  


�  Deposit at least one thousand (1000) remittances per month for each trust account, pick up remittances from the post office box at least five times per day, deposit (“sweep”) all remittances (checks, wire transfers or other form of payments) into the trust account by the end of each business day, and provide a lock-box and trust detail report. Initially, the trust accounts may have  large influxes of remittance amounts (range from $700 million to about $900 million for CHCF-B and $70 million to about $90 million for CTF). Finally, trust accounts will eventually have a reserve balance of about $90 million for CHCF-B and $20 million for CTF once payments are made for prior expenditures and claims.
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