Resolution L-293

February 8, 2001


PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Legal Division
San Francisco, California

Date:  February 8, 2001

In the Matter Of the 
Resolution No. L- 293
Investigation Pertaining 

To The Reliability Of Energy 

Generation, Marketing And Delivery
R E S O L U T I O N

ORDER OF THE CALIFORNIA PUBLIC UTILITIES COMMISSION PURSUANT TO 16 USC SECTION 824(g), CALIFORNIA CONSTITUTION ARTICLE 12, PUBLIC UTILITIES CODE SECTION 701, and GOVERNMENT CODE SECTION 11180, et. seq.

This Order is issued pursuant to section 714 of the Energy Policy Act of 1992,  Title 16 of the United States Code, section 824(g), which empowers this Commission to “examine the books, accounts, memoranda, contracts, and records [wherever located] of,”  among other things, “any exempt wholesale generator selling energy at wholesale” to an electric utility company subject to this Commission’s regulatory authority under state law;
 and pursuant to the Commission’s investigative and enforcement powers under California Constitution Article 12, section 2, Public Utilities Code sections 701 and 2101, and California Government Code section 11180, et seq.  An examination under the Federal Power Act (16 USC § 824(g)) is necessary for the effective discharge of the Commission’s responsibilities affecting the provision of electric service. (16 USC §824(g)(1).)

The following entities are exempt wholesale electric generators as defined by the Public Utility Holding Company Act of 1935 (15 USC, § 79, et seq.).  These exempt wholesale generators (EWGs) sell energy at wholesale directly and indirectly to public utility electric corporations operating in California and subject to this Commission’s jurisdiction under the California Constitution and the Public Utilities Code:

AES Alamitos, L.L.C., 



EG98-55-000, 84 FERC 62,018

AES Huntington Beach, L.L.C.,


EG98-56-000, 84 FERC 62,017

AES Redondo Beach L.L.C.


EG98-57-000, 84 FERC 62,016

Southern Energy Delta, L.L.C.,


EG99-112-000, 87 FERC 62,217

Southern Energy Potrero, L.L.C., 


EG99-111-000, 87 FERC 62,354

Geysers Power Company, L.L.C., 


EG01-73-000, 94 FERC 62,079

Reliant Energy Coolwater, L.L.C.,   (Alta)
EG98-26.000

Reliant Energy Mandalay, L.L.C.,  (Ocn Vista)
EG98-23-000

Reliant Energy Etiwanda, L.L.C.,  (Mtn Vista)
EG98-25-000, 82 FERC 62,211

Reliant Energy Ellwood, L.L.C.,  (Oeste)

EG98-24-000, 82 FERC 62,212

Reliant Energy Ormond Beach, L.L.C., 

EG98-93-000, 84 FERC 62,184

El Segundo Power LLC



EG98-22-000, 82 FERC 62,169

Long Beach Power Gen



EG98-61-000

Cabrillo Power I L.L.C., 



EG99-78-000, 87 FERC 62,066

Cabrillo Power II L.L.C., 



EG99-77-000, 87 FERC 62,080

Duke Energy Moss Landing L.L.C., 

EG98-69-000, 83 FERC 61,219

Duke Energy Oakland L.L.C., 


EG98-68-000, 83 FERC 61,304

Duke Energy Morro Bay L.L.C, 


EG98-70-000, 83 FERC 61,218

Duke Energy South Bay, L.L.C., 


EG99-88-000

El Dorado Energy, LLC



EG98-83-000, 84 FERC 62,029

La Paloma Generating Company LLC

EG00-5-000

In addition, each of the following entities is an “electric utility company, or holding company thereof, which is an associate company or affiliate of an exempt wholesale generator,” as defined in 16 USC section 824(g)(1)(C):

The AES Corporation

Williams Energy Marketing & Trading Company 

Mirrant Company, formerly Southern Company Energy Marketing 

Southern Energy Trading and Marketing, Inc.

Calpine Corporation 

Reliant Energy Services, Inc., 

Reliant Energy California Holdings, L.L.C. 

Dynegy Power Corp.

Dynegy Energy Services, Inc., 

Dynegy Power Marketing, Inc., 

Duke Energy Generating, L.L.C.

Duke Energy Trading And Marketing, L.L.C., 

Duke Energy Merchants, L.L.C., 

Safe and reliable electric service is of the utmost importance to the safety, health, and welfare of this state's citizenry and economy. (Pub. Util. Code, §§ 330(g), 451.)  The current critical lack of adequate electric supply is affecting the health, safety and general welfare of the people and businesses located in the State of California and has resulted in a gubernatorial proclamation of a State of Emergency on January 17, 2001.  Electric generating facilities (power plants) in California are essential facilities for maintaining the electric supply that is transmitted and distributed in California by California public utility electric corporations.  Electric utilities subject to this Commission’s regulation are required by law and regulations to provide safe, reliable and adequate service to their customers and to the general public.  (See e.g., California Pub. Util. Code, §§ 451, 702, 761; Commission General Orders 95, 128.)  Indeed, the electric deregulation laws of 1996 (Assembly Bill 1890) are premised on the continuation of pre-existing requirements of adequate, reliable and safe electric service, from generation to distribution.  (See e.g., Pub. Util. Code, §§ 330(d)-(h), (t), 451.)

This Commission is a constitutionally created agency (California Constitution, Article 12) and is charged with the enforcement of the California Constitution and all laws affecting public utilities, the enforcement of which is not specifically vested in some other officer or tribunal.  (Pub. Util Code, § 2101 et seq.; see also, Gov’t. Code, § 11180, et seq., concerning the authority of state agencies to undertake investigations and prosecute actions concerning all matters relating to the business activities and subjects under their jurisdiction, and the laws those agencies are empowered to enforce.)  This Commission has constitutional authority to examine records, issue subpoenas, take testimony, administer oaths, punish for contempt.  It is empowered to do all things necessary and convenient in the exercise of its power and jurisdiction, which includes investigating the causes of inadequate or unreliable electrical supply.  (Cal. Constitut., Art. 12, §§ 2, 6; see also, Pub. Util. Code, § 701; and Gov’t. Code, § 11181.)

The customers of California electric utilities and the people and businesses of California have experienced frequent Stage 1 and 2 electrical emergencies since December 2000 and almost continuous Stage 3 electrical emergencies since about mid-January 2001.  Generating facilities that supply electric energy to California have been subject to an unprecedented level of unplanned and forced outages during this time.  The Commission is also concern about energy supplies prior to December 2000.  In addition, some generators have not been operating their facilities at full capacity, further adding to a perceived shortage of electrical energy available to California.  Determining the reasons for the reduction in output from California power plants is a matter of extreme importance to the public.  In order to effectively discharge its responsibilities regarding the provision of electric service, it is necessary for this Commission to investigate fully the causes of the reduction in output from California power plants and, in particular, to determine whether reduced output is the result of unlawful behavior that can be halted through appropriate legal action.

Therefore, this Commission, in order to ensure adequate, safe, and reliable electric service in California, hereby Orders each entity identified above and all exempt wholesale generators selling energy at wholesale directly or indirectly or who have sold energy at wholesale directly or indirectly to the Pacific Gas and Electric Company, Southern California Edison Company and/or the San Diego Gas & Electric Company since January 1,1996 to make available to the Commission, its agents and employees all books, accounts, memoranda, contracts, records and related documents, in all forms, wherever located, as the Commission, its agents and employees may request pursuant to this Order.

The Commission will effectuate this Order through inspections, interviews, data requests, examinations, audits, investigations, depositions, subpoenas and other necessary means available to it under relevant laws, including but not limited to, the Federal Power Act (FPA), the California Constitution, the California Government Code, the California Evidence Code and the California Public Utilities Code. The Director of the Consumer Services Division in conjunction with the Legal Division, through the General Counsel, is hereby designated by this Order to conduct the investigation effectuating this Order.  (Pub. Util. Code, §§ 701; Gov’t. Code, § 11182.)  The Legal Division, through the General Counsel, shall take all measures necessary including instituting proceedings in Federal and/or State Court to ensure compliance with this Order and actions taken pursuant to this Order.  (Pub. Util. Code, § 307, Gov’t. Code, § 11182.)

All entities subject to this Order, and their employees and agents, are hereby notified that they shall at all times cooperate with this Order, and with all actions taken by the Commission, its employees and agents pursuant to this Order.  In the event that confidential information such as trade secrets or sensitive commercial information, is requested by the Commission, the entities subject to this Order, their employees, agents and affiliates are hereby notified that they shall provide such information to the Commission, its employees and agents, and shall mark such information as confidential and provide the reason for the assertion.  Entities subject to this order and their employees and agents, shall include with any assertion of confidentiality, the basis for treating the information as confidential, the justification(s) why the information is confidential, the source of the information (including the identity of the person who prepared the information), when the information was prepared, the purpose of the information, whether the information has been previously distributed and the identity of known recipients as well as demonstrating that, where information has previously been disclosed, that its confidentiality has been maintained.

This Commission, its employees, and agents will not publicly disclose trade secrets or sensitive commercial information obtained in response to this order and/or to inspections, interviews, data requests, examinations, audits, investigations, depositions, subpoenas and/or other methods of discovery employed by it. (16 USC, § 824(g); see also, Gov’t. Code, §§ 6254, 11183; Evid. Code, § 1040; Pub. Util. Code, § 583; Commission General Order 66-C.).  In a Commission proceeding entitled “Order Instituting Investigation Into the Functioning of the Wholesale Electric Market and Associated Impact on Retail Rates” (I.00-08-002), certain EWGs and other entities have provided information to the Commission pursuant to a protective order last modified on November 2, 2000.  For purposes of this Order the entities subject to this Order may provide requested information to the Commission under the provisions of that protective order or pursuant to the statutory provisions set forth immediately above.  However, in all cases, the entities subject to this order shall specify as set forth herein, all information that is to be held confidential, the reasons therefor, and whether the entities subject to this Order are relying on statutory protections offered or on the protective order issued in I.00-08-002.

This Order is effective today.

I certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting of February 8, 2001.  The following Commissioners approved it:








/s/    WESLEY M. FRANKLIN

  WESLEY M. FRANKLIN

Executive Director
LORETTA M. LYNCH


President

HENRY M. DUQUE

RICHARD A. BILAS

CARL W. WOOD

GEOFFREY F. BROWN


Commissioners

� The purpose of federal regulation over the transmission and the sale of electric energy is to extend necessary regulation in furtherance of the public interest “only to those matters which are not subject to regulation by the States.”  (16 USC, § 824(a).)  Nothing in this section shall … (A) preempt applicable state law concerning the provision of records and other information; or (B) in anyway limit rights to obtain records and other information under Federal law, contracts or otherwise.”  (16 USC § 824(g)(4).)
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