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R E S O L U T I O N
RESOLUTION T-16373.  DETERMINATION OF THE VALUE OF THE POST-NEW REGULATORY FRAMEWORK FACILITIES THAT WILL CONVERT TO INTRABUILDING NETWORK CABLE UPON RECONFIGURATION OF THE MINIMUM POINT OF ENTRIES ON AFFECTED PROPERTIES OWNED BY IRVINE APARTMENT COMMUNITIES, INC., AS REQUESTED IN ORDERING PARAGRAPH 5 OF D.98-12-023. 

_________________________________________________________________

SUMMARY
This Resolution adopts the Telecommunications Division staff recommendation to use net book value as the appropriate valuation method.  This method will be used for valuing post-new regulatory framework (NRF) facilities that will convert to intrabuilding network cable (INC) upon reconfiguration of the minimum point of entries (MPOEs) on affected properties owned by Irvine Apartment Communities, Inc. (IAC).

BACKGROUND
In C.98-02-020, IAC by and through its agent CoxCom, Inc. alleged that Pacific Bell (Pacific) is required to reconfigure network cable at the request of a multi-unit commercial property owner.  The complainant further alleged that Pacific refused to comply with IAC’s requests resulting in the complainants seeking an order to compel.  One of the issues raised in the complaint concerns  the cost of the network cable on IAC properties that would convert to INC during reconfiguration.

Pacific is already recovering the value of network cable installed on properties through December 1989 in rates approved during NRF proceedings.  D.92-01-023 established procedures for recovering the value of network cable installed on properties prior to August 8, 1993 to accommodate INC unbundling.  The network cable installed on IAC properties between January 1, 1990 and August 8, 1993 is not accounted for in either the NRF proceedings or the INC unbundling proceedings.

In D.98-12-023, the CPUC granted IAC’s complaint against Pacific Bell.  The decision directed Pacific to reconfigure IAC’s property as IAC requests, provided that Pacific is compensated both for any additional network cable and facilities, as well as for the facilities which convert to INC on any IAC properties built between January 1, 1990 and August 8, 1993.  The Telecommunications Division (TD) was then required to conduct a workshop to determine and recommend the appropriate method to value the network cable and facilities built between January 1, 1990 and August 8, 1993 on IAC’s properties (post-NRF facilities). 

REHEARING
On January 8th, Pacific filed an Application for Rehearing of D.98-12-023 seeking redress of several legal and cost-related issues.  Although this case was pending rehearing, a workshop was held in compliance with Ordering Paragraph 5 on February 25, 1999.  The workshop was held at Commission offices in San Francisco and attended by CoxCom, Inc., Pacific and OpTel (California) Telecom, Inc. (OpTel).

On August 5, 1999, the Commission issued D.99-08-025 to address Pacific’s Application for Rehearing.  While D.99-08-025 ordered some changes to certain holdings in D.98-12-023, the Commission otherwise denied Pacific’s request.  D.99-08-025 also maintained the Commission order to determine a valuation method for post-NRF facilities converted to INC upon reconfiguration of the MPOEs on IAC’s affected properties.

On October 14, 1999, Pacific filed a Petition for Writ of Review with the California Court of Appeal seeking relief from the transfer of property without just compensation that was ordered in D.98-12-023.  On November 16, 2000 the Court of Appeal issued an order affirming the Commission’s decision in D.98-12-023.

NOTICE/PROTESTS

The workshop notice was mailed to all parties of record on January 14, 1999.  Workshop participants were asked to propose their own valuation method and be prepared to discuss alternative methods suggested by other participants.

PETITION TO INTERVENE
OpTel filed a Petition to Intervene in C.98-02-020 on February 23, 1999 and subsequently attended the workshop as an observer.  OpTel did not propose a valuation method and participated minimally in the discussion of the valuation methods during the workshop.  OpTel’s Petition to Intervene was later denied in D.99-08-025.

IAC’S WORKSHOP PROPOSAL
IAC claims that Pacific has recovered much of the cost associated with the post-NRF facilities through standard depreciation of its investment in the cable and could use accelerated depreciation, if the INC unbundling rules established in D.92-01-023 are applied to the post-NRF facilities.  In the alternative, IAC argued that it should be allowed to purchase the post-NRF facilities at net book value as provided in the Settlement Agreement contained in D.92-01-023.  IAC does not believe that Pacific is entitled to receive any compensation for relinquishment of property rights, or be allowed to apply the Income Tax Contribution Charge (ITCC) to facilities rearrangements.

PACIFIC’S WORKSHOP PROPOSAL
Pacific believes D.92-01-023 requires fair compensation for post-NRF facilities.  Pacific proposes replacement value minus an adjustment for wear and tear as the most appropriate valuation method to achieve fair compensation.  As Pacific indicates that IAC’s agent CoxCom would have to pay fair market value to lay its own facilities, Pacific believes it should receive the same price that CoxCom is willing to pay for new facilities in order to ensure a level playing field.

Pacific also believes that since CoxCom is a cable services provider, CoxCom has the financial resources available to either modify existing facilities or purchase new facilities to serve IAC properties.  Thus Pacific asserts that the appropriate valuation methodology should reflect what it would cost CoxCom to install the facilities themselves.

RESPONSE TO PARTIES’ PROPOSALS

IAC responds that Pacific continues to mischaracterize CoxCom’s role in the proceeding and in the issue at hand.  IAC asserts that the reconfiguration of facilities on IAC properties will not result in a transfer of property from Pacific to CoxCom.  The valuation of the post-NRF facilities will be paid by IAC, and CoxCom will benefit no more than any other CLC that wishes to serve the properties.

IAC also states that Pacific’s “replacement cost” method will establish a premium which property owners must pay in order to bring the benefits of competition to their tenants.  Such an approach will create economic disincentives for property owners that will discourage them from making their properties accessible to multiple competitive carriers.

Pacific responds that the agreement, which used accelerated depreciation to value transferred assets, was part of a settlement in D.92-01-023.  The Commission’s Rules of Practice and Procedure do not accord any precedent to approved settlements.  The reasoning the Commission used to adopt the accelerated depreciation method in D.92-01-023 does not apply to post-NRF facilities, since the facts in the instant case are different.

Pacific also states that accelerated depreciation does not fairly compensate Pacific for its property rights and violates the Takings Clause of the United States and California Constitutions.

DISCUSSION
There are two proposed valuation methods to consider here: net book value as proposed by IAC or replacement cost value as proposed by Pacific.  To justify its proposal, IAC noted that the settlement in D.92-01-023 used net book value which is used as a cost basis for transfer of assets when unbundling INC from network access cable.  This approach looks to be consistent since the post-NRF facilities are similar in purpose and design to the INC at issue in D.92-01-023.  Conversely, replacement value was not demonstrated to be a standardized Commission approach for valuing assets.  We note that replacement value of post-NRF facilities could vary by location and might change based on the availability of replacement parts for specific elements within a facility.  Since replacement value is unpredictable, we will use net book value as a cost basis.

A notice of availability and hard copy of the resolution was mailed on February 5, 2001 in accordance with PU Code Section 311 (g) to the parties of record in C.98-02-020.  In addition, The Telecommunications Division informed these parties of the availability of the draft resolution on the Commission website.

COMMENTS
On February 21, 2001, Pacific filed comments on the draft resolution claiming the transfer of post-NRF facilities to IAC is a taking of Pacific’s property, and that net book value is not appropriate compensation for a taking of Pacific’s property.

On February 28, 2001, CoxCom submitted concurring comments stating that the draft resolution comes to a fair resolution on what is the appropriate valuation to be placed on post-NRF facilities.  CoxCom, however, seeks to change the word “after” to “prior to “ in the description of post-NRF facilities (in the second paragraph of the Background Section), and to establish a procedure for recovering the value of the post-NRF facilities.

With reference to Pacific’s comments, we believe that Pacific’s issue about the transfer of post-NRF facilities has been previously addressed.  D.99-08-025 held that the transfer of post-NRF facilities is not an impermissible taking.  Moreover, we find no compelling reason to alter the valuation method.

In response to CoxCom’s comments, the resolution is changed to reflect “prior to” in the description of post-NRF facilities.  As for CoxCom’s desire to develop procedures to recover the value of post-NRF facilities, we believe this subject is beyond the scope of the workshop.  If a Commission ruling is necessary to address procedures, CoxCom can submit a formal petition seeking clarification on this matter.

FINDINGS

1. D.98-12-023 required the Telecommunications Division to conduct a workshop to determine and recommend the appropriate method to value the network cable and facilities built between January 1, 1990 and August 8, 1993 on IAC properties (post-NRF facilities).

2. The workshop notice was mailed to all parties of record on January 14, 1999.  The workshop was held on February 25, 1999.

3. Pacific’s Applications for Rehearing resulted in changes to certain holdings in D.98-12-023, but was otherwise denied by D.99-08-025.

4. The settlement in D.92-01-023 used net book value as a cost basis for transfer of assets when unbundling INC from network access cable.

5. Post-NRF facilities are similar in purpose and design to the INC at issue in D.92-01-023.

6. The replacement value of post-NRF facilities could vary by location and might change based on the availability of replacement parts for specific elements within a facility.

THEREFORE, IT IS ORDERED that:

1. Net Book Value should be used as the appropriate valuation method for network cable and facilities built between January 1, 1990 and August 8, 1993 on Irvine Apartment Communities, Inc.’s properties.

This Resolution is effective today.
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