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R E S O L U T I O N
RESOLUTION T-16565.  TO AUTHORIZE THE EXECUTIVE DIRECTOR OF THE COMMISSION TO TRANSFER FUNDS FROM THE CALIFORNIA HIGH COST FUND -B TRUST TO THE DEAF EQUIPMENT ACQUISITION FUND TRUST PURSUANT TO THE PROVISIONS OF AB 219.      ________________________________________________________________

SUMMARY
This resolution authorizes the Executive Director of the Commission, as the Trustee of the California High Cost Fund-B (CHCF-B) Trust to transfer funds to the Deaf Equipment Acquisition Fund Trust (DEAF Trust) as authorized by Assembly Bill (AB) 219.  The transferred funds are to be repaid to the CHCF-B Trust pursuant to a loan agreement that provides for repayment of transferred funds.

BACKGROUND
Public Utilities Code Section 2881. (a), (b) and (c) provide for the Commission to design and implement a program that provides devices to the deaf, hard of hearing and disabled and a dual-party relay system, using third-party intervention to connect individuals who are deaf or hearing impaired.  The Commission has met these mandates through the establishment of the Deaf and Disabled Telecommunications Program (DDTP).  The revenues to support this program have come from the imposition of a surcharge on end users of all intrastate telephone services.  Public Utilities Section Code Section 2881.(d) states as follows:

“The Commission shall establish a rate recovery mechanism through a surcharge not to exceed one-half of 1 percent….  The surcharge shall be in effect until January 1, 2001.”

Public Utilities Code Section 2881.2. (a) provides for the Commission to design and implement the provision of TDDs with public telephones.  PUC Section 2881.2. (b) states as follows:

“The Commission…shall require that the surcharge utilized to fund the program not exceed two-hundredths of 1 percent, that it be combined with the surcharge required by subdivision (d) of Section 2881, and that it count toward the limits set by that subdivision.  This surcharge shall be in effect until January 1, 2001.”

The authorization to impose a surcharge was not extended during the 2000 legislative session.  From the beginning of this year, the DDTP has operated on revenues collected during 2000 and reserves.  AB 219, [recently signed by the Governor], amended Public Utilities Code Section 2881.(d) to again authorize the Commission to impose such a surcharge.  Section 2881.(d) states as follows:

“The Commission shall establish a rate recovery mechanism through a surcharge not to exceed one-half of 1 percent….  The surcharge shall be in effect until January 1, 2006.”

AB 219 further revises Section 2881.2. (b) to state:

“The Commission…shall require that the surcharge utilized to fund the program not exceed two-hundredths of 1 percent, that it be combined with the surcharge required by subdivision (d) of Section 2881, and that it count toward the limits set by that subdivision.  This surcharge shall be in effect until January 1, 2006.”

In addition AB 219 adds Section 270.1 to the Public Utilities Code that provides the following:

(a) “Notwithstanding any other provision of law, the commission may authorize the trustee of the California High-Cost Fund-B Trust to transfer to the Deaf Equipment Acquisition Fund Trust (DEAF Trust) money sufficient to cover the costs of the program as specified in subdivision (a) of Section 278, including, but not limited to, all costs specified in subdivision (c) of Section 278. The amount of any transfer of money authorized may not exceed the cost of operating the program for six months.  The commission shall also establish other terms of the transfer, as it determines to be appropriate.

(b) The commission shall reimburse the California High-Cost Fund-B Trust for any transfer of money to the DEAF Trust authorized pursuant to subdivision (a), with interest as determined by the commission.”

 DISCUSSION

As noted above, the statute authorizing a funding surcharge for the DDTP and TDDs for public telephones was not extended.  Therefore, the surcharges for these two programs expired on December 31, 2000.  In Resolution T-16487, the Commission established the surcharges at zero percent effective January 1, 2001.  Without statutory authorization for the specific surcharges set forth in Public Utilities Code Sections 2881.(d) and 2881.2.(b), the Commission recognized that telephone utilities should not continue to collect these surcharges in 2001.  However, the DDTP program has continued to operate on funds collected in 2000 and its reserves.  Those funds are almost depleted.

Recognizing the need to continue this important program and the need to provide it with funds, AB 219 (Wright) was introduced early in the 2001 legislative session.  This bill provides, “The Commission shall establish a rate recovery mechanism through a surcharge not to exceed one-half of 1 percent…The surcharge shall be in effect until January 1, 2006.”  The Governors has signed AB 219 into law.  This bill also authorizes the Commission to approve the transfer of funds from CHCF-B Trust to the DEAF Trust.

In anticipation of Legislative action to reinstate the authority to collect the surcharges, the Commission in Resolution T-16504 ordered the following:

“The Director of the Telecommunications Division is hereby authorized, when the enabling legislation becomes effective, to notify the telecommunications carriers subject to the TPIC and DDTP surcharges of the date by which they should file advice letters and revised tariff schedules reflecting the adopted surcharge rates in this resolution and the effective date of the advice letters."

The Director of Telecommunications Division has notified the telecommunications carriers subject to the TPIC and DDTP surcharges to file advice letters and revised tariff schedules reflecting the adopted surcharge rates set forth in Resolution T-16504 on or before August 15, 2001, to become effective on September 1, 2001.  Surcharge revenues should begin to be received on or before November 10, 2001.

Ordering Paragraph 8 of Resolution T-16487 states the following:

“The DDTPAC and the TPIC shall file by the tenth of each month for the preceding month with the TD Director the report discussed herein including the cash reserve and how long the cash reserve is estimated to last.”

Although TD staff expects surcharges will soon be put in place to continue the funding of this program, revenues are not expected to be paid into this program until November 10, 2001.  Based on the monthly reports to the TD Director, the DDTP will exhaust its fund reserves by the end of August 2001 or early September.  Thus without the infusion of new funds, the program will not be able to continue to operate past early September of this year.  To assure the continued viability and operation of the DDTP program, there is an immediate need to provide funds to this program.  The provisioning of these needed funds can be accomplished by transferring funds from the CHCF-B Trust to the DEAF Trust.

The approval of this resolution will authorize the Executive Director to transfer needed funds to the DDTP program.  This transfer will take the form of one or more transfers (loans) to the Deaf Trust.  The total amount of the loans will not exceed $15 million and will be repaid with interest by July 1, 2002.  Collateral for this loan will be the surcharges newly authorized by AB 219.  TD staff and Legal Division staff are presently negotiating the details of the loan agreements.  We shall require the DDTP to file the loan agreement with the Executive Director within five days of the effective date of this resolution.  Once the Executive Director has reviewed the loan agreement and has signed the loan agreement, the transfer of funds from the CHCF-B Trust to the Deaf Trust can be carried out.

Pursuant to Rule 77.7(f)(9) of the Commission’s Rules of Practice and Procedure the 30-day period for public review and comment is waived.  Public convenience and necessity require that we act immediately to assure funding that will allow for the continued operation of the DDTP and TDD public telephone placement programs.  Thousands of Californians are dependent on the operations of these programs to meet their every day needs.  Their health and public safety necessitates our action to prevent any disruption in the operations of these programs.  The Commission cannot wait 30 days to receive comments on this resolution.  The Commission would not be able to decide this matter until our first September meeting, and by that date lack of funding would probably mandate cessation of program activities.

FINDINGS

1. Assembly Bill (AB) 219 has been signed by the Governor.

2. Under the provisions of AB 219 the Commission may authorize the trustee of the California High-Cost Fund-B (CHCF-B) Trust to transfer funds form the CHCF-B Trust to the Deaf Equipment Acquisition Fund Trust (DEAF Trust).

3. The DDTP will exhaust the fund needed to continue its operations in early September 2001.

4. AB 219 reinstates the authority of the Commission to impose and collect the DDTP and the TPIC surcharges.

5. AB 219 authorizes the Commission to approve the Trustee of the High Cost Fund-B Trust to transfer funds to the DEAF Trust.

6. The total amount of the loans will not exceed $15,000,000. and these loans are to be repaid with interests by July 1, 2002.

7. The surcharge rates adopted in Resolution T-16504 for the DDTP and the TPIC will become effective September 1, 2001.

8. The surcharge revenues will begin to be received by the DDTP on or before November 10, 2001.

9. Without the immediate transfer of funds from the CHCF-B to the DEAF Trust, the DDTP will have to discontinue its operation in early September 2001.

10. The DDTP shall file with the Commission’s Executive Director a loan agreement covering the terms of the loans from the CHCF-B trust to the DEAF Trust within five days of the effective date of this resolution.

11. The Commission’s Executive Director shall review and sign the loan agreement.

12. The continued and uninterrupted operation of the DDTP program is vital to thousands of deaf, hard of hearing, and disabled Californians.

13. Public convenience and necessity, and the public health and safety of thousands of deaf, hard of hearing and disabled Californians require the waiver of a 30-day comment period as allowed by the Rule 77.7(f)(9).

CONCLUSIONS OF LAW

1. This matter has been added to the agenda on less than ten days notice because there is a need to take immediate action which came to our attention after the August 2, 2001 agenda was mailed on July 23, 2001.

THEREFORE, IT IS ORDERED that:
1. The Executive Director of the Commission is immediately authorized to transfer $15,000,000. from the California High Cost Fund-B trust to the DEAF Trust. 

2. Within five days of the effective date of this resolution, the Deaf and Disabled program shall file a loan agreement with the Executive Director of the Commission stating the terms and conditions associated with the loan of funds from the California High Cost Fund -B Trust to the DEAF Trust.  After review, the Executive Director is authorized to sign the loan agreement.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on August 2, 2001.  The following Commissioners approved it:

	/s/   WESLEY M. FRANKLIN

	WESLEY M. FRANKLIN

Executive Director


	

	LORETTA M. LYNCH

President

	RICHARD A. BILAS

	CARL W. WOOD

	GEOFFREY F. BROWN

	Commissioners


Commissioner Henry M. Duque, being

necessarily absent, did not participate.
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