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R E S O L U T I O N
RESOLUTION T-16570.  COX CALIFORNIA TELCOM, L.L.C. dba COX COMMUNICATIONS (U-5684-C).  REQUEST APPROVAL TO EXTEND THE EFFECTIVE DATE OF, AND TO MINIMALLY MODIFY, A CUSTOMER RESPONSE PROGRAM THAT WAS APPROVED IN COMMISSION RESOLUTION T-16432.

	BY ADVICE LETTER NO. 75, FILED APRIL 17, 2001, AND BY A SUPPLEMENT ADVICE LETTER NO. 75-A, FILED ON MAY 31, 2001.


_________________________________________________________________

SUMMARY
Cox California Telcom, L.L.C. dba Cox Communications (“Cox”) requests authority to extend the effective date of the basic service response program and to discontinue a monthly report to the Telecommunications Division (TD) containing the number of affected customers who have been affirmatively contacted by Cox, both of which were previously established in Commission Resolution T-16432. This resolution grants Cox’s request.

BACKGROUND
In May of 2000, Cox notified the Commission by Advice Letter Nos. 50 and 50-A that it had discovered a software problem that resulted in the publication of a number of directory listings, which Cox’s customers had requested be kept wholly or partially private.  In response to this discovery, Cox offered its customers several levels of service credits that were designed to address each customer’s specific needs and desire to mitigate any perceived injury to their privacy interests.  These levels of service included: 1) changing the customer’s telephone number and providing them with up to four hours of free long distance service to inform their family and friends of the change; 2) a package of privacy-related services at no charge for one year; 3) credit allowances for basic exchange telephone service of up to $129.00 for one year’s service; 4) free directory assistance listings or non-published service for one year; and 5) various escalated offerings for qualifying customers who expressed reasonable concerns regarding their safety as a result of the publication of their listing information.  These service offerings allow Cox to deviate from its tariffs for the affected class of customers.  The Commission approved Advice Letters 50 and 50-A and adopted sunset provisions of May 31, 2001 for customers in the East and South San Diego County, and June 15, 2001 for customers in the North San Diego County or when the 2001/2002 edition of the directories were issued, whichever occurs later.

While the response program was pending Commission approval, class action lawsuits were filed in the San Diego courts as a result of the publication of the private listing information: 1) Wilson, et al. v. Cox Communications, Pacific Bell, and Does 1-100, San Diego Superior Court Case No. G10740090 (filed June 1, 2000); 2) Valdez, et al. v. Cox California Telcom. L.L.C., et al., San Diego Superior Court Case No. GIC755582 (originally filed in U.S. District Court for the Southern District of California Case No. 00CV 01162 J (CGA) (filed June 8, 2000); dismissed and refiled in San Diego Superior Court).  By March of this year, Cox and these class action plaintiffs had entered into a settlement of both actions.  That settlement was approved by the Honorable Judge J. Richard Haden on March 30, 2001.  The parties had until May 29, 2001 to appeal the decision approving the settlement, after which time the settlement would become final.  No party appealed the class action settlement.  Consequently, the settlement became final on May 30, 2001.

Other lawsuits reported by Cox are as follows:

Georgian Elliott, and other similarly situated customers, v. Cox California Telcom, LLC, SBC Communications, Inc., Pacific Bell, and Does 1 through 100, San Diego Superior Court Case No. GIC749158 (filed 6/2/2000); this was settled as an individual suit after Ms. Elliott lost the opportunity to have her suit certified as a class action in light of the Valdez certification.  On June 27, 2001, San Diego Superior Court Case No. GIC749158 by Georgian Elliott and other similarly situated customers was dismissed with prejudice.

The Law Enforcement Plaintiffs (Roes 1 through 250), Spouses of the Law Enforcement Plaintiffs (Roes 251 through 350), Plaintiffs who live with the Law Enforcement Plaintiffs, but who are not their Children or Spouses (Roes 351 through 450), Plaintiffs who are children of the Law Enforcement Plaintiffs (Roes 451 through 500), and the Civilian Plaintiffs who are not in law enforcement (Roes 551 through 600), inclusive, v.  Cox California Telcom, LLC, Pacific Bell, and Does 1 through 1000, inclusive, San Diego Superior Court Case No. GIE004548 (filed November 16, 2000).

This suit is on behalf of named plaintiffs and others to be named later as their identities are discovered (i.e., the various “Roe” plaintiffs).  The suit alleges: (1) Violation of Civil Code Section 52(b) abridging the right to be free from violence;  (2) invasion of privacy; (3) invasion of privacy by intrusion into private affairs; (4) invasion of privacy by public disclosure of private facts; (5) negligent infliction of emotional distress; (6) breach of contract; and (7) unfair business practices in violation of Business & Professional Code Section 17200.

Donald J. Loftus dba the Loftus Law Firm v. Cox California Telcom, LLC, Pacific Bell and Does 1 through 10, San Diego Superior Court Case No. GIC768996 (filed 6/15/2001) is still pending.  This suit is brought on behalf of the individual plaintiff.  It alleges: (1) Negligent interference with economic interests; (2) intentional interference with economic interests; and (3) breach of contract.  These claims differ from the other cases in that the Plaintiff is not a Cox customer nor someone related to a Cox customer whose private telephone listing information was inadvertently released.  This Plaintiff allegedly purchased a White Pages advertisement from Pacific Bell.  Plaintiff’s claim allegedly arose from the delayed distribution of the first San Diego White Pages directories (the further distribution of which the Commission enjoined), and the delay resulting from the recall and replacement of those directories.

On April 17, 2001, Cox filed Advice Letter No. 75 requesting authority to extend the effective date, and to modify, a customer response program that was approved in Commission Resolution T-16432.  In addition, Cox requested that it be relieved from the monthly reporting to the TD of the number of affected customers who have been affirmatively contacted by Cox.  Finally, Cox requests that the reporting of lost revenues to the public programs be changed from a monthly to a quarterly basis.

On April 17, 2001, Cox wrote a letter to the Executive Director requesting an extension of time on the deadline for the sunset of a customer response plan that was adopted in Resolution T-16432.  Cox requested that it be allowed to continue to deviate from its tariffs as previously approved in Resolution T-16432, by continuing to offer the basic services response plan until such time the Commission could act on its Advice Letter No. 75.  On April 26, 2001, the Executive Director approved Cox’s request to continue to deviate from its tariffs as previously approved in Resolution T-16432, by continuing to offer the basic services response plan until such time the Commission could act on its Advice Letter No. 75.

On May 31, 2001, Cox filed Advice Letter No. 75-A to supplement Advice Letter No. 75.  In this supplement, Cox withdrew its request in Advice Letter No. 75 for changing the reporting requirements for lost revenues to public programs from a monthly to a quarterly basis.

NOTICE/PROTESTS
Cox states that it has served the Advice Letter No. 75 and its supplement Advice Letter No. 75-A on all adjacent utilities and affected utilities that have requested service of Cox’s advice letters.  Notice of Advice Letter No. 75 was published in the Commission Daily Calendar of April 20, 2001.  Notice of Advice Letter No. 75-A was published in the Commission Daily Calendar of June 4, 2001.  No protest to these Advice Letters has been received.

DISCUSSION
By March of this year, Cox and the class action plaintiffs (Superior Court Case Nos. G10740090 and GIC755582, stated above) had entered into a settlement of both actions.  Other than cash payments to the named plaintiffs and their respective attorneys, the settlement offering largely mirrors the basic service levels of the response plan previously approved by the Commission.  However, it does deviate from the plan approved in Resolution T-16432 in two important respects.  First, the settlement would require Cox to continue to deviate from its tariffs by providing certain free services for up to one year after the customer accepts the settlement.  No party appealed the class action settlement by May 29, 2001 and the settlement became final on May 30, 2001.  As a result, Cox will need to extend its basic service remedial offerings (as approved by the Commission Resolution T-16432) until May 31, 2002, to comply with the court-approved settlement in that case.  Cox is aware of at least one other class action lawsuit and another individual lawsuit that are still pending.  No settlement has been reached with respect to these two lawsuits.  Second, despite extending the “basic service response plan” to May 31, 2002 to comply with the Superior Court Approved Settlement, Cox let the “escalated service offerings” approved in Resolution T-16432 expire at its sunset date of May 31, 2001 for the East and South San Diego County and June 15, 2001 for the North San Diego County affected customers.  The court-approved settlement does provide two classes of escalated service offerings that are similar to, but different from the escalated offerings approved in the Resolution T-16432.  The cash payments made pursuant to the court-approved settlement agreement constitute litigation claim settlement payments that are not subject to the Commission’s jurisdiction.  Consequently, Cox sees no need to modify its existing response plan to incorporate any terms regarding those settlement payments.  We agree with Cox that there is no need to modify the existing response plan for the cash payments made pursuant to the court-approved settlement.

The customer response program was developed to respond to customers’ needs arising from the inadvertent publication of listing information for customers who had requested unlisted, non-published or partially listed information in certain Pacific Bell (“Pacific”) San Diego telephone directories.  Cox requests permission to modify and to extend the program to allow Cox to continue to deviate from its tariffs in order to implement a class action settlement recently approved by the California Superior Court in and for the County of San Diego.  Cox’s request to modify and extend the program to allow Cox to continue to deviate from its tariffs in order to implement a class action settlement recently approved by the California Superior Court in and for the County of San Diego, should be granted.

Cox proposes to eliminate and reduce the reporting requirements set forth in Resolution T-16432.  First, the Resolution required Cox to continue to report to the Telecommunication Division (TD) staff on a monthly basis the number of customers who have been affirmatively contacted with respect to the availability of the response plan offerings until all reasonable efforts to contact them had been exhausted.  Resolution T-16432 directed Cox to file an advice letter notifying the Commission staff when all such efforts had been performed.  Cox sent to each of the affected customers two letters in specially printed envelopes beginning May 13, 2000, describing the remedial offerings and the customers’ options with respect to those offerings.  Subsequent to those letters, Cox made multiple telephone calls to each and every customer who had not responded to the written letters.  Finally, the affected customers were advised of their legal rights to Cox’s remedial offerings pursuant to a Notice of Class Action Settlement that was mailed to affected customers on February 9, 2001.  Cox, by its Advice Letter, informed the Commission that, through multiple efforts in writing and by telephone, it has successfully and affirmatively contacted 94 percent of all of the affected customers and has informed them of the availability of the response plan offering.  As a result, Cox requests that it be relieved of this monthly reporting requirement, as previously established in the Resolution.  TD recommends that since Cox has been able to contact 94 percent of the affected customers, it should be relieved from filing this monthly report.  We agree with TD and will relieve Cox of this monthly reporting requirement effective on the effective date of this resolution.

Further, Resolution T-16432 requires Cox to report on a monthly basis regarding the losses to the public programs and the amount of compensation Cox would pay to make those programs whole in light of its free service offering.  In Advice Letter No. 75, Cox requested that this reporting requirement be changed to a quarterly report schedule, rather than monthly, to increase efficiency and to decrease the regulatory burden and expense associated with generating the report.  TD informed Cox that the Commission’s General Order 153 requires all carriers with average intrastate billings subject to surcharges of more than $10,000 per month, to report and remit surcharges on a monthly basis.  Therefore, the losses to the public programs should be reported on a monthly basis as required by Resolution T-16432.  Subsequently, Cox has by Advice Letter No. 75-A withdrawn its request for this change in reporting requirement.

In Advice Letter No. 75, Cox requested that the terms and conditions submitted herewith be made effective on 40 days notice.  In its supplement Advice Letter No. 75-A, Cox acknowledged that it has received a notice from Telecommunications Division (TD) staff indicating that it would require more than 40 days to complete its review of Advice Letter No. 75, make recommendations to the Commission, and prepare a resolution for the Commission to act on.

Since San Diego Superior Court Case Nos. GIE004548 and GIC768996 are still pending, Cox shall keep the Director of the Telecommunications Division informed regarding the outcome of these and all pending San Diego Superior Court cases regarding this matter.  

The Telecommunications Division concludes that Cox’s Advice Letter No. 75 and its supplement meet the requirements set forth in the Commission Orders and G.O. 96-A, and recommends that the Commission approve its filings.  Commission approval is based on the specifics of the Advice Letter and its supplement, and does not establish a precedent for the contents of future filings or for Commission approval of similar requests.

The draft resolution of the Telecommunications Division in this matter was mailed to the parties in accordance with PU Code Section 311(g).  No comments were filed on this resolution. 

FINDINGS

1.
In Resolution T-16432, the Commission approved Cox’s request to deviate from its tariffs and to offer a customer response program to the customers who were affected by the publication of their unpublished telephone numbers, names and addresses in Pacific Bell’s San Diego directories.

2. While the response program was pending Commission approval, two class action lawsuits were filed in the San Diego courts as a result of the publication of the private listing information.

3. On April 17, 2001, Cox filed Advice Letter No. 75 requesting authority to extend the effective date of, and to modify, a customer response program that was approved in Commission Resolution T-16432.  In addition, Cox requested that it be relieved from reporting to the TD the number of affected customers who have been affirmatively contacted by Cox on a monthly basis.  Cox also requested that the reporting of revenues lost to the public programs be changed from a monthly to a quarterly basis.

4. On April 17, 2001, Cox wrote a letter to the Executive Director requesting an extension of time on the deadline for the sunset of a customer response plan that was adopted in Resolution T-16432.

5. On April 26, 2001, the Executive Director approved Cox’s request to continue to deviate from its tariffs as previously approved in Resolution T-16432, by continuing to offer the basic services response plan until such time as the Commission could act on its Advice Letter No. 75.

6. On May 31, 2001, Cox filed Advice Letter No. 75-A to supplement Advice Letter No. 75.  In this supplement, Cox withdrew its request set forth in Advice Letter No. 75 for changing the reporting requirements for lost revenues to public programs from a monthly to a quarterly basis.

7. San Diego Superior Court approved the settlement in class action Case Nos. G10740090 and GIC755582, effective May 30, 2001.  As a result, Cox would need to deviate from its tariffs and to extend its basic service remedial offerings (as approved by the Commission Resolution T-16432) until May 31, 2002, to comply with the court-approved settlement.

8. On June 27, 2001, San Diego Superior Court Case No. GIC749158 by Georgian Elliott and other similarly situated customers was dismissed without prejudice.

9. San Diego Superior Court Case Nos. GIE004548 and GIC768996 are still pending.  Cox shall keep the Commission informed regarding all pending San Diego Superior Court cases regarding this matter.

10. In its supplemental Advice Letter No. 75-A, Cox acknowledged that it has received a notice from Telecommunications Division (TD) staff indicating that it would require more than 40 days to complete its review of Advice Letter No. 75, make recommendations to the Commission, and prepare a resolution for the Commission to act on.

THEREFORE, IT IS ORDERED that:
1. Cox’s request for an authorization to continue to deviate temporarily from its tariffs to extend the effective date of its basic response program that was approved in Commission Resolution T-16432, as specified in Advice Letter No. 75 and its supplement to comply with the Settlement approved by San Diego Superior Court Judge, is granted.  This temporary authorization will expire on May 31, 2002.

2. Effective with the effective date of this resolution, Cox is relieved from reporting to the TD the number of affected customers who have been affirmatively contacted by Cox on a monthly basis.

3. Cox shall keep the Director of TD informed regarding of the outcome of all pending San Diego Superior Court cases relating to this matter.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on September 6, 2001.  The following Commissioners approved it:

	/s/ WESLEY M. FRANKLIN

	WESLEY M. FRANKLIN

Executive Director


	

	LORETTA M. LYNCH
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