

Item 45



(8821)

1
1


Item 45



(8821)


	State of California
	Public Utilities Commission



	
	San Francisco

	
	

	M E M O R A N D U M
	


Date
:
September 18, 2009

To
:
The Commission
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From
:
Helen M. Mickiewicz, Assistant General Counsel

Subject   :  
Filing of Comments in Response to FCC’s Notice of Inquiry Regarding Competitive Market Conditions With Respect to Mobile Wireless including Commercial Mobile Services
RECOMMENDATION:  The CPUC should file brief comments in response to the Federal Communications Commission’s (FCC) Notice of Inquiry (NOI), issued August 27, 2009, in which the FCC seeks to expand its knowledge of competition in the wireless industry beyond the market for Commercial Mobile Radio Services (CMRS).
  This NOI would expand the FCC’s data collection to the entire mobile wireless market in order to provide the FCC with a “solid foundation for FCC policy making with respect to mobile wireless services”.  Staff recommends that the CPUC file comments urging the FCC to focus in particular on certain analytic elements when evaluating competition in the mobile wireless market.
BACKGROUND:  In 1993, Congress established the promotion of competition as a fundamental goal for Commercial Mobile Radio Service (“CMRS”) policy formation and regulation. To measure progress toward this goal, Congress required the FCC to submit annual reports that analyze competitive conditions in the industry.
  In the NOI, the FCC proposes to expand its understanding of the mobile wireless industry in three ways:  1) by inquiring which analytic framework and data sources most clearly describe competition in the mobile wireless market; 2) by broadening the scope of inquiry to include new market segments not covered in previous reports; and 3) by inquiring into the vertical relationships between “upstream” and “downstream” market segments, and how these relationships affect competition.  (NOI, ¶ 5).

Staff’s recommends that the CPUC’s comments focus on the first point of inquiry – the proper analytic framework for evaluation of market competition. as well as suggestions on what data should be given particular weight in the evaluation.  
In the five most recent CMRS Competition Reports, the FCC has reviewed competitive market conditions using a framework that groups indicators into four categories: (1) market structure; (2) provider conduct; (3) consumer behavior; and (4) market performance. (NOI, ¶ 8).  The FCC seeks comment on whether this four-pronged analytic framework is sufficient to describe the full competitive dynamics and effects of the mobile wireless market, or whether are it should consider other economic frameworks that would provide better analytical tools for analyzing the mobile wireless market. (NOI, ¶ 9).  

Staff recommends that the CPUC comment in support of the FCC ‘s efforts to expand its mobile wireless competition inquiry beyond the CMRS market.  Staff also recommends that the CPUC support the current four analytic framework indictors currently used in the CMRS report as a reasonable framework for analyzing the larger mobile market, with one exception.  That exception would be “consumer behavior”, which Staff believes is not necessary for the evaluation.  

Staff further recommends that the CPUC urge the FCC to examine particularly data regarding the market share element when conducting its evaluation.  This data should be the main focus for more in-depth examination and evaluation of competition in the broader market.  Specifically, the FCC should consider:
(a) market share by service type;

(b) intermodal market share;

(b) market share by wholesale and retail service types;

(c) evaluation of horizontal integration;
(d) current frequency allocations and utilization;. and
(c) evaluation of backhaul ownership for all facility types.
The Commission should also ask the FCC to review the issue of exclusive handset contracts and how it affects competition. 
Contributing Staff:  Rob Wullenjohn, Communications Division (RW1, 3-2265).
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� In the Matter of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless including Commercial Mobile Services, WT Docket No. 09-66; rel. August 27, 2009 (NOI)





� 47 U.S.C. § 332(c)(1)(C).





� “Upstream Markets” include market segments such as towers, backhaul, and transport facilities.  “Downstream” or “edge” include market segments such as mobile applications, content and commerce. NOI, ¶7.  “Commerce” includes customer purchases and transactions made with a mobile device.  See NOI, p. 4, Fn 12.





