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	STATE OF CALIFORNIA
	Public Utilities Commission

San Francisco

	M e m o r a n d u m



	Date:
	May 4, 2010

	
	

	To:
	The Commission

(Meeting of May 6, 2010)

	
	
	

	From:
	Edward F. Randolph, Director

Office of Governmental Affairs (OGA) — Sacramento

	
	

	Subject:
	SB 1414 (Kehoe) – Public Utilities Commission:  

Procedures:  Rehearings.

As Amended:  April 13, 2010

	



Legislative Subcommittee Recommendation:  oppose unless AMENDed
 

SUMMARY OF BILL: 


SB1414 amends Public Utilities Code Sections 1733 and 1735 so that the law provides if the Commission fails to act on an application for rehearing within 120 days, the application is deemed denied.  Current law provides that if the Commission fails to act on an application for rehearing within 60 days, the applicant may treat the application as denied for the purpose of appealing the Commission decision in court.

SUMMARY OF SUPPORTING ARGUMENTS FOR RECOMMENDATION:


SB 1414 does not resolve the perceived concern regarding the delay and backlog in the dispositions of applications for rehearing.  Imposing an automatic deemed denied on a rehearing application that is not acted upon within 120 days could have serious consequences.  The Commission would lose jurisdiction to act on a rehearing application and would be forced to accelerate the judicial review process.  Often times, the acceleration of the review would be detrimental to the applicant since many delays result from the effort to ensure that the entire record is reviewed and all of the applicants’ arguments are considered.  This provision would also interfere with the Commission’s defense of its decisions and have resource impacts on both the Commission and the court.

SUMMARY OF SUGGESTED AMENDMENTS:
1. Based on internal statistics, the 120 days should be modified to 180 days, with an opportunity for the Commission to extend the date as necessary.

2.   SB 1414, if enacted, should apply only to rehearing applications filed after January 1, 2012.  

3.  The Commission would also require staff resources to address the backlog. 

DIVISION ANALYSIS (Energy Division):

SB 1414 would have serious impact on the Commission’s work.  If enacted, this bill would create regulatory uncertainty, which would not be in the public interest.  The utilities and ratepayers would not know what Commission rules and regulations are effective and would thus cause harmful delays in the implementation of these regulations because of the uncertainty.  This bill does not address the problem of delay, which is the basis for the perceived concern that this bill is seeking to remedy.  

SB 1414 does not remedy the perceived concern.

TURN argues that the delays/backlog in the disposition of rehearing applications have adversely affected their judicial review rights.  TURN believes that the delays placed rehearing applications in limbo.  Essentially, the limbo argument is that the Commission does not act on all applications for rehearing.  Many delays occur, due to settlement discussions, subsequent Commission action, or legislation.  This delay does not mean that applications for rehearing are in limbo.  The intent and policy is to dispose of every application for rehearing filed.  

There are ways for rehearing applicants to address the issue of actual harm because of the delay in resolving their applications for rehearing.  They can file a motion/request for stay with the Commission and with the court.  For rehearing applications filed between January 1, 2007 and March 30, 2010, only 10 motions/requests for stay were filed.  Stays are not usually granted because of the adverse effects that a stay would have on a regulatory agency’s implementation of the law, including creating regulatory uncertainty.  

Further, TURN and other parties can always contact the head of the State Appellate Practice Section, and ask about the status of any rehearing application.  Many times, there are discussions regarding priority, and when there might be a likely consideration of the rehearing application.  In other instances, parties who do not regularly participate in Commission proceedings will receive a courtesy “deemed denied phone call” to alert them that the Commission will not be disposing of their rehearing applications within 60 days, but does intend to act on the application.  During this call, the rehearing applicant is informed that if they do not file a writ petition after the deemed denied date, and wait for a decision disposing of their applications, they do not waive their judicial review right.  

SB 1414 will have an adverse impact on the Commission’s work.

This bill proposes to extend the time period to dispose of a rehearing application from 60 days to 120 days.  However, the provision does not address the backlog issue. This would not remedy the situation since the Commission would be in violation as there are rehearing applications pending 120 days or more.  Thus, if the extension of days provision were to be enacted it should be applicable to only future applications for rehearing as of a date certain.  That date certain should give the Commission time to resolve its backlog.  Like for rulemaking, complaint and application proceedings, the Commission should also be given the authority to extend the time as needed.  

PROGRAM BACKGROUND:

SB 1414 is proposed because of a perceived concern regarding the delays/backlog in the disposition of the applications for rehearing.  The sponsor of SB 1414, TURN, alleges that the delays impact on the rehearing applicants’ right to obtain meaningful judicial review.  

A party can file a writ to review at the appellate court or State Supreme Court before the Commission has acted on the application for rehearing, so Commission action does not deny a party standing in court. In many cases, the assigned attorney will file a request with the court asking it to put the case in abeyance until the Commission has disposed of the rehearing application.  The request is based on the fact that the Commission can not address the writ to review without prejudging the rehearing application. The basis is also one of judicial economy should the Commission grant a rehearing.  

Courts have in most, if not all cases, granted the Commission’s request.  TURN believes that this is justice denied.  TURN proposed the legislation as an incentive for the Commission to act and not leave rehearing applications in limbo. 

There is a backlog in disposition of the applications for rehearing at the Commission, but the delays have not been caused by a desire to keep the applications for rehearing in limbo.  Rather the delays have been caused by staffing and workload issues over these past years.  The State Appellate Practice Section has had to deal with very complex and controversial rehearing applications, including those involving CEQA, climate change, and green house gas, which have been given higher priority.  The section attorneys have been down staff due to the detailing of attorneys to handle necessary proceedings before the Commission, and attorneys who have retired or have gone on maternity leave.  The fact that the section attorneys do a thorough and meticulous independent review adds to the time in completing their recommendations to the Commission.  Such a comprehensive review means good decision-making, and it serves the interest of ratepayers, utilities and the public. 

If there is a possibility of harm by a delay, a party can always file a motion for stay with both the Commission and the court.  In the last three years, except in one court case (Global NAPs) and one Commission decision (D.08-04-044), rehearing applicants have not met the standards for the granting of a stay from the courts.  This standard included irreparable harm and likelihood of success.  SB 1414 would alleviate the rehearing applicants of meeting this standard, by granting an automatic suspension after 120 days.  

An automatic denial would allow the parties go to court, whereby the Commission would lose jurisdiction to act on the rehearing application, and be forced to rush on its answer.  The automatic denial has some serious consequences, including interfering with the Commission’s defense of its decisions, adding more delay to the judicial review process, and having resource impacts on both the Commission and the court.  There may also be an issue regarding interference with the performance of the Commission’s constitutional and statutory duties should the court lose jurisdiction to resolve the rehearing application.  

The bill does not really address cause of the delay, which is really one of staffing, and the need for more attorneys to address the backlog and to handle rehearing applications and related court work that will be filed in the future.  The elimination of the backlog would remove the perceived concern.


LEGISLATIVE HISTORY:

None.

FISCAL IMPACT:

Based on statistical information, the following is an estimate of the Commission needs to resolve the backlog and maintain the disposition of the new applications for rehearing within a 120 day time period.  

The backlog consists of approximately 54 rehearing applications.  Of these, 4 were filed in years prior to 2007, 4 were filed in 2007, 5 were filed in 2008, 30 were filed in 2009, and 11 were filed in 2010 (as of March 30, 2010).  At least 9 of the pending rehearing applications are in abeyance due to the fact they are or might be moot as result of settlement, changed circumstances, and subsequent Commission action.  However, the assigned attorney must eventually dispose of these rehearing applications in abeyance.  

Currently, there are 11 attorneys assigned to the State Appellate Practice Section and 1 supervisor.  In the recent year, there were only 8 attorneys working on rehearing and related court work. 3 attorneys were detailed to handle CPUC litigation because of a dire shortage of attorneys doing that work.  As of April 1, 2010, 10 of the 11 attorneys have been working on rehearing and related state court work, including ones that involving CEQA.  It has been reduced to 9 attorneys with a recent retirement.  In complex and high priority rehearing applications, more than 2 attorneys have been assigned, especially those cases involving CEQA.  There are at least 9 pending court cases.

If no more rehearing applications were to be filed, it might take 12 full-time attorneys to dispose of 54 pending rehearing applications within a year, estimating that each attorney would handle 4 rehearing applications at a minimum.  (How many applications can be handled by each attorney depends on the attorney’s appellate experience and learning curve on complex subject areas.)  Obviously, it depends on how complex the cases are and how many issues there are and how they are presented, but doing a thorough and meticulous independent review generally requires more than 60 days and sometimes more than 120 days.  Also, 1-2 more attorneys would be needed if the writ petitions in state court were filed on at least 10-12 of these rehearing applications, and if 2 or more of these writs were to be granted.  State court work is time-consuming for the assigned attorney, especially if a writ petition is granted.  Another factor would be if the rehearing applicant challenges the decision in federal court, as well as in state court.  Thus, it would require about 3 to 4 additional attorneys to handle the 54 pending rehearing applications, and any related court challenges.

Based on an average of the number of rehearing application filed between 2007 and 2009 (63, 35 and 42, respectively), it is estimated that about 46 new applications for rehearing could be filed each year.  (This may a reasonable estimate, because 11 rehearing applications were filed during the first quarter of 2010.)  If all 12 attorneys are occupied on the backlog and were assigned to handle about 23 of these new rehearing applications, an additional 2 to 3 attorneys might be needed to handle the other 23 new rehearing applications, factoring in the fact that some of these decisions will be challenged in court.

Therefore, the number of new full-time attorney positions needed would be 5 to 7, at a Public Utilities Counsel III level.  (This estimate is assuming that the retiring attorney’s position will be filled.)  Also, there would be a need to add additional support staff.  

None.

STATUS:  

SB 1414 is currently in Senate Appropriations Committee.

SUPPORT/OPPOSITION:  


Support:
The Utility Reform Network (TURN) – sponsor



Opposition:
None on file.

STAFF CONTACTS:

DaVina Flemings, Legislative Liaison-OGA
(916) 324-5945
dtf@cpuc.ca.gov
Date:
May 4, 2010

BILL LANGUAGE:

BILL NUMBER: SB 1414
AMENDED


BILL TEXT


AMENDED IN SENATE  APRIL 13, 2010


AMENDED IN SENATE  MARCH 25, 2010

INTRODUCED BY   Senator Kehoe

                        FEBRUARY 19, 2010

   An act to amend  Sections 1733 and 1735  
Section 1733  of the Public Utilities Code, relating to the

Public Utilities Commission.


LEGISLATIVE COUNSEL'S DIGEST

   SB 1414, as amended, Kehoe. Public Utilities Commission:

procedures: rehearings.

   Under existing law, the Public Utilities Commission (CPUC) has

regulatory authority over public utilities and can establish its own

procedures, subject to statutory limitations or directions and

constitutional requirements of due process. Existing law authorizes

any party to an action or proceeding, or any stockholder or

bondholder or other party pecuniarily interested in the public

utility affected by an order or decision of the CPUC, to apply for a

rehearing with respect to any matter determined in the action or

proceeding and specified in the application for rehearing. Existing

law prohibits a cause of action arising out of any order or decision

of the CPUC from accruing in a court to a corporation or person

unless the corporation or person has filed an application to the CPUC

for a rehearing within a specified amount of time after the date of

issuance of the order or decision.

   Existing law provides that any application for a rehearing made 10

days or more before the effective date of a CPUC order as to which a

rehearing is sought, shall be either granted or denied before the

effective date of the order, or the order is suspended until the

application is granted or denied. Existing law provides that, absent

a further order of the CPUC, the suspension ceases after 60 days, the

order becomes effective, and the party making the application is

authorized to take the application as having been denied.

   This bill, for an application for rehearing made 10 days or more

before the effective date of the CPUC order as to which a rehearing

is sought, would delete the provision that the suspension ceases

after 60 days if the application is not granted or denied before its

effective date, thereby indefinitely suspending the effective date of

the order until the CPUC either grants or denies the application.

   Existing law provides that if the application for rehearing is

made less than 10 days before the effective date of the order as to

which a rehearing is sought, and the application is not granted

within 60 days, the party making the application is authorized to

take the application as having been denied, unless the effective date

of the order is extended for the period of the pendency of the

application.

   This bill would require that an application for rehearing made

less than 10 days before the effective date of the CPUC order as to

which a rehearing is sought, be acted upon within 120 days. The bill

would provide that if the application is not acted upon within 120

days, the  order is suspended until the application is

granted or denied. The bill would make other conforming changes

  application is deemed to be denied by operation of law

 .

   Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

  SECTION 1.  Section 1733 of the Public Utilities Code is amended to

read:

   1733.  (a) Any application for a rehearing made 10 days or more

before the effective date of the order as to which a rehearing is

sought, shall be either granted or denied before the effective date,

or the order shall be suspended until the application is granted or

denied.

   (b) Any application for a rehearing made within less than 10 days

before the effective date of the order as to which a rehearing is

sought shall be acted upon within 120 days. If the application is not

acted upon within 120 days, the  order as to which a

rehearing is sought shall be suspended until the application is

granted or denied.  application shall be deemed denied

by operation of law.  
  SEC. 2.    Section 1735 of the Public Utilities

Code is amended to read:

   1735.  An application for rehearing shall not excuse any

corporation or person from complying with and obeying any order or

decision, or any requirement of any order or decision of the

commission theretofore made, or operate in any manner to stay or

postpone the enforcement thereof, except in such cases and upon such

terms as the commission by order directs or as provided in Section

1733.                     
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