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SECTION 206 COMPLAINT


Pursuant to Section 206 of the Federal Power Act (“FPA”) and Rule 206 of the Rules of Practice and Procedure (“Rules”) of the Federal Energy Regulatory Commission (“FERC”), the Public Utilities Commission of the State of California (“CPUC”) hereby files this Complaint against specified sellers who are counter-parties on long term contracts with the California Department of Water Resources (“CDWR”) for violations of the FPA and certain rules, regulations and orders promulgated thereunder, and requests the initiation of refund proceedings pursuant to § 206 of the FPA, and for other relief as FERC deems appropriate. 

Respondent sellers are listed in Appendix A.  The challenged contracts are listed in Appendix B and attached hereto as Exhibit Nos. 1 through 34.
  Certain challenged contracts include more than one transaction.  Certain sellers entered into more than one contract with CDWR.  The Complaint thus addresses 44 transactions embodied in 32 contracts with 22 sellers.  

The CPUC submits that each of the contracts challenged herein must be abrogated.  Each challenged contract is unjust and unreasonable.  In addition to unreasonable pricing, the non-price terms and conditions of each contract are unjust and unreasonable, and warrant abrogation of the contract.  Abrogation of the contracts should be implemented in an orderly fashion which will enable California to obtain such replacement contracts as are necessary at reasonable prices and on reasonable terms.  In the alternative, FERC must reform the challenged contracts to provide for just and reasonable pricing, reduce the duration of the contracts, and strike from the contracts the specific non-price contract terms and conditions found to be unjust and unreasonable, including each of the provisions discussed herein.  

SUMMARY OF COMPLAINT

In January 2001, at the height of the California market dysfunction, the California Department of Water Resources (“CDWR”) was thrust into the position of embarking on an unprecedented program of power procurement.  In attempting to procure the “net short” load
 of the IOUs, CDWR faced a market environment dominated by the exercise of market power.  Sellers’ market power in the forward markets had been enhanced rather than restrained by FERC’s initial orders seeking to mitigate the price and supply crisis in California.  In this environment, despite its best efforts, CDWR was forced to pay unjust and unreasonable prices, and to agree to onerous, unjust and unreasonable non-price terms and conditions, in order to secure the power necessary to ensure that the lights stayed on in California.  In many instances, CDWR was forced to accept high-priced power for 10 or even 20 years in order to obtain any power at all for the two to three year period in which it sought to focus its efforts.

The contracts challenged herein must be rejected as in violation of the applicable statutory standard.  The prices, terms, and conditions in each challenged contract are tainted with the exercise of market power, rendering each challenged contract unjust and unreasonable in violation of § 206 of the FPA.  The attempt in certain contracts to require that any FERC review utilize the more stringent “public interest” standard should be rejected.  However, to the extent applicable, the challenged contracts must be rejected as not in the public interest as well. 

The CPUC’s preliminary calculations indicate that collectively, the challenged contracts are priced at levels exceeding just and reasonable prices by some $14 billion.  In addition, the unjust and unreasonable non-price terms and conditions in the challenged contracts include provisions providing for: (1) priority over bond repayment; (2) attempted evasion of FERC review; (3) asymmetrical credit treatment; (4) “most-favored nation” treatment; and (5) mitigation and termination.

For instance, many of the contracts attempt to preclude FERC review of the contracts altogether.  One version of this type of provision would require CDWR to pay any amounts determined by FERC to be unlawful, apparently in addition to the FERC-determined lawful price.  Virtually all of the challenged contracts provide for asymmetrical credit treatment, requiring the State of California to maintain a certain rating or risk default and termination payments, but imposing no risk or penalties on suppliers who fail to maintain an investment grade credit rating.  Other examples of terms and conditions which reflect the market power of the sellers in the negotiations which resulted in the challenged contracts abound and are described in greater detail below.

Because the challenged contracts are, in whole and in part, unjust, unreasonable, and violative of § 206 of the FPA, the challenged contracts must be abrogated in their entirety.  In the alternative, at a minimum the unjust and unreasonable price terms in the challenged contracts must be reformed to just and reasonable levels, and the contracts must be reduced in length.  In addition, the unjust and unreasonable non-price terms and conditions in the challenged contracts must be stricken from any contracts which are not abrogated.

COMMUNICATIONS AND COMPLAINANT DESCRIPTION

The names and addresses of persons to whom communications in this docket should be addressed are:

Sean H. Gallagher
Fay Fua

Public Utilities Commission
Public Utilities Commission

of the State of California
of the State of California

505 Van Ness Ave., Room 5035
505 Van Ness Ave.

San Francisco, CA  94102
San Francisco, CA  94102

(415) 703-2059
(415) 703-2481

Arocles Aguilar
Jonathan Bromson

Public Utilities Commission
Public Utilities Commission

of the State of California
of the State of California

505 Van Ness Ave., Room 5128
505 Van Ness Ave., Room 5128 

San Francisco, CA  94102
San Francisco, CA  94102

(415) 703-2969
(415) 703-2362

The CPUC is a constitutionally-established agency charged with the responsibility for regulating natural gas and electric corporations within the State of California.  In addition, the CPUC has a statutory mandate to represent the interests of natural gas and electric consumers throughout California in proceedings before the FERC.

COMPLAINT

I. Background

A. The California Electric Crisis

California’s restructured electric markets opened on March 31, 1998.  For the first two years of their operation, the PX and ISO markets worked fairly well, although market power concerns necessitated the imposition of price caps by FERC in the ISO markets.
  Nonetheless, energy prices in both the ISO and PX markets for 1998 and 1999 averaged approximately $33/MWh.  Price caps set during most of this period at $250 were rarely reached.

In May 2000, however, problems began to appear.  Average PX prices in May 2000 were 100% higher than prices in May 1999.  In June 2000, prices reached previously unthinkable levels—and stayed there for a year.  The total estimated energy and Ancillary Services cost for the month of June was $3.6 billion, or $166/MWh, compared to total energy and Ancillary Services costs for the entire 1999 calendar year of approximately $7.4 billion.  July spot market prices averaged $118/MWh, with total costs estimated at $2.55 billion.  August spot market prices averaged $180/MWh, and total costs for the month exceeded $4 billion.  September 2000 prices averaged $126/MWh, compared to September 1999 prices averaging $38/MWh.  October 2000 prices averaged $104/MWh.
  The CPUC estimated that generators charged some $4 billion in excess of competitive baseline prices in the June-September period.
  Subsequent calculations by the ISO estimated potential refunds owed due to the charging of unjust and unreasonable prices during the period prior to October 2 at $2.9 billion.  The higher summer prices were accompanied by declining reliability.  The ISO was forced to declare 55 system emergencies in calendar year 2000, compared to only 11 in 1998 and 1999 combined.  

The crisis did not subside with the arrival of cooler weather in the fall.  Although California peak electricity usage declines by roughly 25%-33% in the cooler months, California-based generation owners physically withheld their supply from the “markets” by declaring the units out of service for maintenance or other reasons, or simply by refusing to bid into the PX’s Day-Ahead or Hour-Ahead markets.  Outages persisted at 3-4 times historical rates throughout the late fall and into the spring.  Prices continued to rise rather than fall.  

November prices averaged $161/MWh.  December 2000 prices were the highest yet seen, averaging $317/MWh.  Wholesale power costs for the month of December for energy and Ancillary Services totaled $6.15 billion, despite the fact that December is one of the lowest demand months in California.  Costs for calendar year 2000 totaled $27 billion, compared to $7 billion in 1999.  January 2001 total energy and Ancillary Services costs amounted to $5.34 billion with prices averaging $278/MWh.  February prices increased to $363/MWh.  

Prices remained astronomical into the spring, driven by continued high levels of generation outages and the exercise of market power.  Real time prices in March averaged $313, despite “visible conservation efforts” by consumers.  Demand in the ISO control area in March and April was down over 5% from the prior year, when prices had been on the order of $40/MWh.  Real-time prices in April nonetheless rose to $370/MWh.  Real-time prices in May 2001 averaged $250/MWh.

If there was any doubt about the causes of the exorbitant prices in the spring of 2001, they were eliminated by the acceptance by the ISO of a bid from Duke Energy of $3,880/MWh for real time energy.  Although Duke sought to explain its bid by stating that it was composed largely of a “credit premium,” the simple fact that Duke was able to make a sale at this price demonstrates the ability to abuse market power.  See San Diego Gas & Electric Co. et al., 95 FERC ¶ 61,418 at 62,565 (“We will not tolerate abuse of market power or anticompetitive bidding or behavior.  Emblematic of these practices is the now well-publicized bid of $3,880/MWh by Duke Energy.  This bid resulted in total revenues for Duke Energy of $11 million”).
B. The Role of CDWR

The electric crisis in turned spawned a financial crisis for California’s investor-owned utilities, in particular Pacific Gas & Electric Co. (“PG&E”) and Southern California Edison Co. (“Edison”).  On December 14, 2001, the Secretary of the Department of Energy, acting under section 202(c) of the Federal Power Act,
 ordered that certain suppliers provide electricity to California utility companies when the ISO certified that there was inadequate electrical supply.  Subsequent orders extended this requirement to February 7, 2001.  On January 16, 2001, Moody’s and S&P lowered the credit and debt ratings of Edison to junk or “near junk” status.  On January 16 and 17, 2001, these rating services downgraded PG&E’s credit and debt ratings to junk status.
  

On January 17, 2001, California’s Governor Gray Davis issued an emergency proclamation giving CDWR authority to enter into arrangements to purchase power in order to mitigate the effects of electrical shortages in the state.  CDWR began purchasing under this authority the next day.  See Exhibit 36.  On January 19, 2001, the Governor signed a bill appropriating $400 million from the General Fund for CDWR’s purchases for sale to Edison and PG&E.
  On February 1, 2001, Governor Davis signed a bill, AB 1X, providing for expanded authority for CDWR to purchase energy on behalf of the retail customers of the state’s IOUs.
  On February 14, 2001, FERC issued an order later interpreted to prohibit the ISO from purchasing energy in real time on behalf of PG&E and Edison unless such purchases were backed by a creditworthy party such as CDWR.

Pursuant to its new statutory authority, and in light of the credit problems facing PG&E and Edison, CDWR embarked on a power procurement program unprecedented in the annals of either the electric industry or state-sponsored procurement programs.  Although CDWR had some experience in the power markets as a result of its operation of the State Water Project, that experience paled in the face of the challenge presented to CDWR in January 2001.  CDWR commenced procuring the “net short” load of the California IOUs, that is, the gap between the IOUs’  retained generation (including production under QF contracts) and the total energy demanded by their customers.  Thus CDWR was required to immediately commence purchasing approximately 6,000,000 MWh/month, or some 8,000 MWh/hour, every hour of every day, in a market acknowledged by FERC to be wholly dysfunctional.  See Exhibit 37 at 4.  CDWR attempted to meet these needs by assembling a portfolio of short and long-term energy contracts and short-term transactions.

C. Market Power

The conditions under which CDWR found itself in seeking to obtain the energy supplies necessary to keep the lights on in California were far from enviable.  CDWR commenced implementation of the Governor’s emergency order on January 17, 2001.  On that day and the following day, California experienced its first two days of rotating outages resulting from shortage of supply in the state’s history.  Moreover, by the time that CDWR’s role commenced, FERC had found that the California markets were in disarray and were infused with the abuse of market power.  FERC has repeatedly reiterated that the California energy markets were not workably competitive into the summer of 2001, and did not produce just and reasonable prices,
 and has conducted proceedings to determine the refunds due with respect to the California spot markets.  

FERC’s November 1 Order found that unjust and unreasonable rates had been charged in the California markets, and that “there is clear evidence that the California market structure and rules provide the opportunity for sellers to exercise market power when supply is tight and can result in unjust and unreasonable rates under the FPA.”
  FERC further found that the tight supply conditions persisting in California conferred market power even on small suppliers, and acknowledged that market power in the spot markets drove up forward market prices:   

This leaves California vulnerable to price spikes caused by even small suppliers who, under tight supply conditions, can affect the PX and ISO market clearing prices.  These conditions can allow the exercise of market power.  These higher spot market prices in turn affect the prices in forward markets.

FERC declined to impose a remedy, however.  Instead, FERC proposed a package of “structural” remedies for the California markets, and proposed to implement a $150 “soft” price cap effective January 1.
  Suppliers who sold at prices above $150 would receive their bid price rather than setting a market clearing price, and would be required to report certain information to FERC.  The centerpiece of FERC’s proposal was to require buyers to increase their forward market purchases and decrease their spot market purchases.  To enforce this, buyers who procured more than 5% of their requirements in the real time market would be assessed an “underscheduling penalty” of $100/MWh. 
  

  The CPUC demonstrated that the “soft” price cap was no price cap at all and would permit the continued exercise of market power.  The CPUC further demonstrated that the combination of unrestrained spot market prices as proposed by FERC plus the underscheduling penalty would increase market power in the forward markets, thus rendering the FERC proposal’s reliance on forward purchases ineffective to ensure just and reasonable rates.
   The independent Market Surveillance Committee (“MSC”) concluded that the remedies proposed “are likely to be ineffective to constrain market power and, in fact, could exacerbate California’s supply shortfalls, and, thereby, increase wholesale energy prices.”  The MSC also predicted higher prices resulting from the implementation of the underscheduling penalty, without any reduction in underscheduling.

FERC’s December 15 Order “reaffirm[ed] its findings that unjust and unreasonable rates were charged and could continue to be charged unless remedies are implemented.”
  FERC found that it had “no assurance that rates will not be excessive relative to the benchmarks of producer costs or competitive market prices.”
  FERC recognized that if “rates do not behave as expected in a competitive market, the Commission must step in to correct the situation.”
 

Yet FERC’s December 15 Order implemented its November 1 proposals largely unchanged.  It implemented the $150 “soft” price cap—which is to say, no price controls at all—on the spot markets.
  It eliminated the prior $250 bid cap.  It provided no mechanism to ensure just and reasonable rates in the forward contracts which it hoped would relieve pressure on the spot markets.  It implemented the underscheduling penalty which would increase pressure on prices in the forward markets.
  

The MSC later filed comments in response to the March FERC staff proposal that provided further evidence that the unrestrained spot market prices permitted by FERC’s December 15 Order had caused forward market prices to similarly explode. 
  This was true because “no profit maximizing firm will voluntarily give away market power that it possesses without an up-front payment that exceeds the increased profits available from exercising this market power.”
  

FERC forced California into the forward markets, but failed to take any measures to ensure the reasonableness of forward contracts.  Such efforts were necessary because forward markets are influenced by spot markets.  When spot market prices are inflated by the exercise of market power, forward prices track those inflated prices.  As the CPUC argued prior to the issuance of the December 15 Order:

Under current market conditions, any plan which seeks to mitigate spot market pricing by relying, as FERC’s proposal does, on forward contracting, must also address the reasonableness of forward markets.
  

Indeed, FERC itself recognized in the November 1 Order that “higher spot prices in turn affect the prices in forward markets.”
  Yet FERC stated in its December 15 Order, despite overwhelming evidence to the contrary, that it “do[es] not agree” that “prices in the forward markets will be affected by last summer’s spiraling spot prices.”
  FERC later reversed course again in the June 19 Order, conceding there that forward markets and spot markets are linked.

FERC’s purported remedial program announced in the December 15 Order included several elements that increased the pressure in the forward markets, thus increasing opportunities for sellers to exert market power in negotiating forward contracts.  First, FERC forced California to procure enormous volumes of energy in the forward markets all at once.  Second, FERC eliminated the existing price cap on the spot markets.  Third, FERC imposed a $100/MW penalty on load procured in the only spot market that remained.
  The combined effect of these measures enhanced sellers’ market power in the forward markets.  As the CPUC stated:

This is a recipe for continued unjust and unreasonable prices and effectively punishes the victims of high wholesale prices.

In its June 19 Order, FERC again reaffirmed that unjust and unreasonable prices continued to be charged for the six months following the December 15 Order, and recognized that its prior orders had been insufficient to remedy the market power producing unjust and unreasonable prices.

FERC has thus found that market power extant in the spot markets was producing unjust and unreasonable prices, has found that forward markets are impacted by spot markets, and has imposed purported remedial measures which increased demand in the forward markets, thus increasing market power in those markets.  FERC then forced California to procure energy in the forward markets or face penalties of $100/MW.
  In fact, forward market prices increased steadily as the crisis deepened.  CDWR was forced to make purchases at these exorbitant prices, or face the hyperinflated spot market, plus the $100/MWh penalty.  

CDWR, too, recognized that FERC’s failure to impose effective price mitigation had resulted in the exercise of market power in the forward markets.  For instance, in an affidavit executed on April 23, 2001, and submitted in Docket No. EL00-95-012, CDWR’s Deputy Director Raymond Hart stated that “at present, power sellers have significant incentives to withhold power from forward contracting in day ahead or longer markets” due to sellers’ knowledge that in the real time market “in most cases, all bids will be accepted,” whatever the price.  See Hart Declaration, attached hereto as Exhibit 38.  Mr. Hart concluded that FERC needed to take additional measures to move sellers to offer supplies at reasonable prices in the forward markets.  Id.

FERC’s recent order in AEP Power Marketing, Inc., 97 FERC ¶ 61,219 (2001) recognized that effective spot market price mitigation can have a positive effect on prices in forward markets.  FERC stated that:

Applying mitigation to spot market transactions will also result in mitigation of generation market power in longer term (forward) markets by creating a kind of competitive "standard offer" service for customers. If sellers attempt to charge excessive, non-competitive prices in forward markets, customers can avoid them by waiting to purchase in the real-time market. This puts market pressure on sellers to offer competitive prices in the forward markets. And when sellers offer competitive forward prices, many buyers will prefer to purchase in the forward markets in order to gain price certainty.

In California, however, FERC eliminated the possibility of avoiding “excessive non-competitive prices in forward markets by waiting to purchase in the real-time market” by failing to impose effective price mitigation on the California spot markets, and by imposing the $100/MWh “underscheduling penalty.”

Experience in California since FERC finally imposed effective price mitigation measures in its June 19 Order further demonstrate that the market power in the spot markets infected forward markets.  Since last summer, forward prices at California and western trading hubs have tended to converge with forward prices nationally, including PJM, and in some instances contracts for summer 2002 now stand below PJM prices.

FERC’s conclusion that spot market prices have been unjust and unreasonable, along with its concession that spot prices affect forward prices, necessarily lead to the conclusion that forward prices agreed to this spring were affected by market power and thus were not just and reasonable.

II. The CDWR Contracts May Be Challenged by the cpuc By Means of a Section 206 Complaint

In its December 15 Order FERC explicitly invited the filing of Section 206 Complaints with respect to contracts like those at issue herein.  FERC stated that:

To address concerns about potentially unjust and unreasonable rates in the long-term markets, we will monitor prices in those markets and also adopt a benchmark that we will use as a reference point in addressing any complaints regarding the pricing of long-term contracts negotiated over the next year, after which time the sudden increase in forward demand will have subsided.

FERC reiterated its invitation to file such a Complaint in the July 25 Order, saying that “If DWR (or any other party) believes any of its contracts are unjust and unreasonable, it may file a complaint under FPA section 206 to seek modification of such contracts.”

Similarly, in Pacificorp Power Marketing, 97 FERC ¶ 61,105 (2001), FERC stated that “because PPM's long-term agreement was entered into pursuant to market-based rate authority already granted by this Commission under section 205 of the Federal Power Act (FPA) and pursuant to a market-based rate tariff on file in accordance with section 205, the appropriate procedural vehicle for the California Commission to raise its concerns is in a complaint filed under section 206 of the FPA.” FERC has made it clear that in its view the instant complaint is the appropriate procedural vehicle for addressing the issues herein.

III. Overview of the Long Term Contracts Challenged In This Complaint

The CPUC analyzed 51 transactions into which CDWR entered.  Of these, 45 transactions are of more than one year in duration and are thus characterized in FERC parlance as “long-term” contracts.  One of these transactions (with Bonneville Power Association) has been renegotiated and is not subject to this complaint.  Certain challenged contracts include more than one transaction.  The Complaint thus addresses 44 transactions embodied in 32 contracts with 22 sellers.  Sixteen of the challenged transactions are for terms of one to five years.  Twenty-seven transactions have terms of six to ten years.  One transaction has a twenty-year term.  A list of the transactions in the challenged contracts is set forth in Table 1, infra at p. 31.

IV. The Applicable Legal Standard

D. Market-Based Rates Are Unlawful Under the Federal Power Act Unless Competitive Market Forces Will Ensure That the Rates Are Not Excessive to the Consumer
FERC’s primary obligation under Sections 205 and 206 of the FPA—and the “substantially identical” provisions of the Natural Gas Act (NGA), see Permian Basin Area Rate Cases, 390 U.S. 747, 821 (1968)—is to protect consumers from excessive rates and charges.  See Municipal Light Boards v. FPC, 450 F.2d 1341, 1348 (D.C. Cir. 1971), cert. denied, 405 U.S. 989 (1972).  These provisions of the FPA were enacted in 1935 to curb the rampant abuse of market power by public utilities.  See Gulf States Utilities Co. v. FPC, 411 U.S. 747, 758 (1973).

A public utility’s rates are just and reasonable under the FPA, and therefore lawful, when they fall within a “zone of reasonableness” within which the rates are high enough to be compensatory to the utility but not excessive for the consumer.  See City of Chicago v. FPC, 458 F.2d 731, 750-51 (D.C. Cir. 1971), cert. denied, 405 U.S. 1074 (1972).  See also Permian Basin Area Rate Cases, 390 U.S. at 797; FPC v. Hope Natural Gas Co., 320 U.S. 591, 602-03, 610-12 (1944).

Although FERC has flexibility in selecting ratemaking methodologies, the determination of whether rates and charges meet the statute’s just-and-reasonable standard has generally been based on an examination of the costs prudently incurred by the seller in providing the service.  “Because the relevant costs, including the cost of capital, often offer the principal points of reference for whether the resulting rate is ‘less than compensatory’ or ‘excessive,’ the most useful and reliable starting point for rate regulation is an inquiry into costs.”  Farmers Union Central Exchange, Inc. v. FERC, 734 F.2d 1486, 1502 (D.C. Cir.), cert. denied, 469 U.S. 1034 (1984).  “[W]hen the inquiry is whether a given rate is just and reasonable to the consumer, the underlying concern is whether it is low enough so that exploitation by the producer is prevented … [N]o factors apart from producers’ costs are available to guide efforts to make that determination from the standpoint of the consumer.”  City of Chicago v. FPC, 458 F.2d at 751 (emphasis original).  While the courts have not required the Commission to use cost-based ratemaking in all cases, “[d]epartures from cost-based rates must be made, if at all, only when the non-cost factors are clearly identified and the substitute or supplemental ratemaking methods ensure that the resulting rate levels are justified by those factors.” Farmers Union Central Exchange, 734 F.2d at 1530.

FERC has authority to approve a negotiated or market-based rate for the sale of electricity at wholesale only if the rate is just and reasonable under this standard.  Accordingly, a market-based rate is lawful only if the Commission has clearly identified competitive market forces that operate to ensure that the selling price will not be excessive for the consumer.  “[T]he prevailing price in the marketplace cannot be the final measure of ‘just and reasonable’ rates mandated by the Act.” FPC v. Texaco, 417 U.S. 380, 397 (1974).

The fundamental protection against excessive rates afforded by FERC’s approval of market-based rates is the ability of the buyer to say no and buy from numerous alternative sellers at just and reasonable prices.  In a competitive market, a rational buyer is free to choose the lowest-cost supplier, and a rational seller cannot expect to sell to the buyer unless its rate is the lowest rate.  Absent “substantial evidence … that market forces will keep [the seller’s] prices in reasonable check,” Tejas Power Co. v. FERC, 908 F.2d 998, 1005 (D.C. Cir. 1990), FERC cannot lawfully approve market-based rates.

Thus, the D.C. Circuit upheld FERC’s approval of market-based rates for gas sales by a natural gas pipeline, see 15 U.S.C. § 717c (a) (requiring the rates charged by a natural gas company to be just and reasonable), where the Commission had “specifically found” that gas sales markets “were sufficiently competitive to preclude [the pipeline] from exercising significant market power in its merchant function” and it appeared that the pipeline “will not be able to raise its price without losing substantial business to rival sellers.”  Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 871 (D.C. Cir. 1993).  The court explained that “[s]uch market discipline provides strong reason to believe [the pipeline] will be able to charge only a price that is ‘just and reasonable’ within the meaning of § 4 of the NGA.” Id.

FERC therefore may depart from cost-based rates and approve market-based rates only if it has “empirical proof” that “existing competition [will] ensure that the actual price is just and reasonable.”  Farmers Union Central Exchange, 734 F.2d at 1503.  “Ratemaking principles that permit ‘profits too huge to be reconcilable with the legislative command’ cannot produce just and reasonable rates.” Id. at 1502 (quoting Public Service Comm’n v. FERC, 589 F.2d 542, 440 (D.C. Cir. 1978)).  In accordance with these principles, FERC scrutinizes a contract at market-based rates to verify that such rates are the result of competitive market forces and not the result of the seller’s exercise of market power in a flawed market to charge more than a competitive market price.  See Hermiston Generating Co., 72 FERC ¶ 61,071, at 61,351 (1995); Citizens Power & Light Corp., 48 FERC ¶ 61,210, at 61,777 (1989).  Thus, FERC reviews a long-term power-sales contract and the circumstances of its negotiation before approving an agreement to charge market-based rates. See PacifiCorp, 78 FERC ¶ 61,081 (1997) (approving long-term agreement to sell firm capacity and energy at market-based rates); PacifiCorp, 77 FERC ¶ 61,280, at 62,222-23 (1996) (approving amendment of existing cost-based rate to allow sales at negotiated, market-based rates); Cincinnati Gas & Elec. Co., 77 FERC ¶ 61,172, at 61,641 (1996) (accepting customer-specific market-based power sales agreement, as well as generally applicable market-based power sales tariff); Entergy Services, Inc., 59 FERC ¶ 61,369, at 62,417 (1992) (rejecting market-based rates under long-term contract because customers lacked meaningful alternatives to buying the seller’s product when contracts were negotiated).

Here, as set forth above, FERC has determined that the market in which the challenged contracts were negotiated was not competitive, but rather was wholly dysfunctional, and was not producing just and reasonable rates.  FERC’s conclusion that spot market prices have been unjust and unreasonable, along with its concession that spot prices affect forward prices, necessarily lead to the conclusion that forward prices agreed to this spring were affected by market power and thus were not just and reasonable.

E. The Section 206 “Just and Reasonable” Standard Must be Applied to All Contracts Challenged by Third Parties
The contracts between CDWR and numerous generators are subject to review by the FERC under the “just and reasonable” standard set forth in Section 206 of the FPA.  The attempt in a few contracts
 to establish that any FERC review of the contracts must employ the higher, “public interest” standard of review pursuant to the “Mobile-Sierra” Doctrine
 must be rejected.  FERC has determined that challenges by third party non-signatories to contracts are subject to the “just and reasonable” standard under § 206, regardless of the express wishes of the parties to the contract.  In PJM Interconnection, LLC, 96 FERC ¶ 61,206 (2001), the Commission definitively stated that:

Mobile-Sierra does not speak to situations such as this, where a non-party to the RAA [Reliability Assurance Agreement] (such as PJM, which is not a signatory to the RAA) seeks changes under section 206. [n13] Under PPL’s interpretation, parties to a contract who agree among themselves not to seek rate changes would be able to bind not only one another, but also other entities who are not parties to that contract (and did not receive the contractual benefits in exchange for which the parties traded away their right to seek rate changes). This result is not what the Supreme Court intended in Mobile-Sierra.

n13 See, e.g., Southern Company Services, Inc. 67 FERC ¶ 61,080 at 61,227-28 (1994); accord, Cities of Anaheim and Riverside v. Deseret Generation & Transmission Co-operative, 90 FERC ¶ 61,236 at 61,755 (2000); Carolina Power & Light Co., 67 FERC ¶ 61,074 at 61,205 (1994); see also Northeast Utilities Service Co., 66 FERC ¶61,332 at 62,081-88, reh'g denied, 68 FERC P61,041 (1994), aff'd, 55 F.3d 686, 689-93 (1st Cir. 1995) (“NU”).

Most decisions involving Mobile-Sierra, unlike the case before us, involve a request by one of the signatories to the contract at issue seeking to change the terms of the contract. That is a very different situation, as the cases cited above make clear.
 

Parties to a contract cannot bind third parties such as the CPUC, or FERC acting sua sponte on behalf of third parties, to a “public interest” standard of review more stringent than the § 206 “just and reasonable” requirement for all rates under FERC jurisdiction:

We do not interpret the Commission in any circumstance to be bound, absent its consent, to a public interest standard of review for future changes sought by non-parties to the contract or by the Commission sua sponte to protect non-parties to the contract.
  

The CPUC is not a signatory to any of the challenged contracts and did not participate in the negotiations leading to their signing, and thus is neither a party to any contract nor bound by any of their strictures, despite contractual provisions attempting to deprive all third parties, or all state entities, from any challenge of the contracts at FERC.

This is especially true when FERC reviews contracts for the very first time under the FPA, as it is doing in the present instance:

Likewise, we do not interpret the Commission in any circumstance to be bound, absent its consent, to a public interest standard of review when the Commission reviews an agreement initially.
 
Because the courts developed the Mobile-Sierra Doctrine in response to requests for modifications to contracts already reviewed and approved by the FERC, its utilization of a high “public interest” standard to modify such contracts is not directly applicable to the first FERC review of a contract.

Moreover, the FERC has already determined that the standard of review of any complaints about long-term contracts between CDWR and electric suppliers is the “just and reasonable” standard under § 206 of the Federal Power Act.  As noted above, § 206 requires that the FERC shall guarantee that all rates for electricity sold in interstate commerce under the jurisdiction of the FERC be “just and reasonable.”  In the December 15 Order, the FERC stated that to “address concerns about any potentially unjust and unreasonable rates in the long-term markets, we will monitor prices in those markets and also adopt a benchmark that we will use as a reference point in addressing any complaints regarding the pricing of long- term contracts negotiated over the next year.”
   In its July 25 Order, FERC again noted that  “[i]f DWR (or any other party) believes any of its contracts are unjust and unreasonable, it may file a complaint under FPA section 206 to seek modification of such contracts.”
   More recently, in an order conditionally accepting a filed long-term agreement between GWF Energy LLC and CDWR and rejecting the CPUC’s protest of such agreement, the FERC noted that its acceptance of a long-term agreement entered into pursuant to previously-granted market-based rate authority is not a finding that such contracts are just and reasonable, that such filings are not vehicles for challenges of the “justness and reasonableness” of such agreements, and that “the appropriate forum for the California Commission to raise its concerns is in a complaint filed under FPA section 206.”

This admonition to parties in December 2000 put them on notice that FERC would utilize the “just and reasonable” standard for their review of any arrangements, even for complaints by DWR, a party to the contract, let alone third parties such as the CPUC.  Subsequently negotiated contract language cannot ignore these guidelines, and the FERC must find that rates provided for by the contracts are “just and reasonable.”  Nor can the parties simply deem the contracts as “just and reasonable” by fiat.

F. Even If the “Public Interest” Standard Were Applicable, FERC Should Abrogate the Contracts

Even if it were the case that the higher, “public interest” standard of review called for by the Mobile-Sierra Doctrine were applicable, the Calpine and Mirant contracts (and any other contracts with similar language) should nonetheless be abrogated pursuant to that standard.  The public interest standard can be met when a non-signatory establishes that a contract never subject to prior FERC review violates the “public interest” of non-parties to the contract – for example, through the unduly preferential or discriminatory effect of such rates under the contract against third party customers, or through an “excessive burden” passed on to customers.
  

The FERC and Court of Appeals for the First Circuit have held that the “public interest” standard can be met in § 206 complaints by third parties who “are threatened by possible ‘undue discrimination’ or the imposition of an excessive burden.”
  As the FERC noted, in contrast to the “classic” Mobile-Sierra situation, where a seller utility seeks a unilateral increase from a fixed-rate contract already on file, when FERC “is presented with an agreement for the first time and concludes that certain modifications to material rate provisions are necessary to protect the interest of non-parties – the public interest is served by making the modifications [to the contract], and a more flexible [Mobile-Sierra] standard is therefore appropriate.”

The contracts at issue in this complaint are both unduly discriminatory against and excessively burdensome upon California customers.  The contracts are excessively burdensome not just because the costs are “catastrophically uneconomical”
 – although this in itself should suffice as rendering the contracts unjust and unreasonable – but also because of the highly asymmetrical distribution of burdens and benefits in the contract terms and conditions.  For instance, the contracts generally do not guarantee that suppliers will make supplies available when needed, thus failing to satisfy the apparent reliability problem that signing the contracts was intended to resolve.
  Instead, under most contracts a non-performing supplier simply must pay the difference between any substitute power CDWR is able to obtain – if indeed such power can be bought – and the cost of the power under the contracts, thus undercutting any guarantee that the power will be available to California consumers when needed.  The pro forma contracts used as templates for the bulk of the deals – the Edison Electric Institute (EEI)
 and Western Systems Power Pool (WSPP)
 contracts – are not standard for service providers seeking to cover their “net short” positions or utilities serving native load, the responsibilities which DWR was assuming. 

In contrast, most of the challenged contracts do not require suppliers to fully mitigate their damages if CDWR breaches.  Sellers do not have to find a substitute purchaser of energy, but only have to obtain a valid quotation of a market price from a broker – who does not have to actually purchase the energy – in order to receive damages equal to the difference between the contract price and the broker’s quoted price.
  Thus, if CDWR defaults on the contracts, sellers can receive payments based on the difference between the contract price and an estimate of what the “Per Unit Market Price” for such power is, but such sellers do not have to sell (or even generate) such power to receive the payment, or they can subsequently contract to sell such power at a higher level than the “Per Unit Market Price” and pocket the difference.  In contrast, if sellers default and CDWR is compelled to replace such power, CDWR as a practical matter must enter into a “Replacement Contract” in order to ensure delivery of such replacement power, even if DWR is not compelled to enter into such replacement contracts in order to ascertain damages.  A generator default thus does not guarantee to CDWR that power will be delivered to the state.  When “disputed contractual terms may harm third parties to a contract,”
 FERC can modify them to serve the public interest.

Moreover, such factors as seller’s market power and lack of arms-length bargaining can also warrant the intervention of the FERC.
  The CPUC has consistently noted the market power possessed by each and every seller at the time the contracts were negotiated in January-February 2001.
  The lack of arms-length bargaining between sellers and certain individuals negotiating on behalf of or advising CDWR has also been widely reported.  Indeed, the market power of the generators, and the energy crisis sparked by that market during which the contracts were negotiated, are the main causes behind the enormously high cost of electric power under the contracts.

Finally, the attempt of some sellers to limit the application of the public interest standard  “as expressed” in Potomac Elec. Power Co. v. FERC, 210 F.3d 403, 409-10 (D.C. Cir. 2000), cannot be countenanced.
  As the above explanation demonstrates, if the “public interest” standard is applicable at all, FERC determines what standard to apply.  Indeed, Potomac Elec. Power upholds the FERC’s finding in Northeast Utilities Service Company, 66 F.E.R.C. ¶ 61,332 at 62,086 (1994), aff'd 55 F.3d 686 (1995), that the “court’s characterization of the [public interest] standard in Papago
 did not ‘preclude[ ] the Commission from concluding in other circumstances that the interests of third parties sufficiently outweigh the contracting parties’ interests in contract stability to justify the Commission’s ordering contract modifications.’”
  

Language in Potomac Elec. Power Co. that “FERC precedent makes clear that the fact that a contract has become uneconomic to one of the parties does not necessarily render the contract contrary to the public interest”
 is distinguishable.  First, FERC had already reviewed the contract in dispute in that case about which the complaint was filed.  Second, the complaint in that case was filed by one of the signatories to the contract, whereas here it is a non-party raising the concerns about unjust and unreasonable prices and non-price terms of the contracts.  Third, the “public interest” of third-parties to the contract – i.e., the customers – to be free from undue discrimination or an excessive burden was never raised by the party challenging the contract in that case.
  In contrast, the FERC has never reviewed the challenged contracts prior to this complaint and found such contracts to result in “just and reasonable” rates pursuant to § 206; the challenge to the contracts is brought by the CPUC, a non-signatory and non-party to the agreements; and, as detailed below, the complaint does not just establish that the rates under the contracts are a little bit above market rates or merely “unjust and unreasonable,” but that such oppressively high contractual rates, negotiated under duress by parties of unequal experience and bargaining power, will excessively burden California consumers for years to come and unduly discriminate against such consumers as compared to other FERC-jurisdictional wholesale customers outside of California.

G. FERC May Determine that Contract Prices, Terms and Conditions Were Unlawful Without Determining That Any Particular Seller Intentionally Exercised Market Power.

FERC has ordered refunds for unjust and unreasonable sales despite not making a finding that any particular seller in fact had or exercised market power.  See Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 687-88 (D.C. Cir. 2000) (remedial action is reasonably justified based on “general findings of systemic monopoly conditions and the resulting potential for anticompetitive behavior, rather than evidence of monopoly and undue discrimination on the part of individual utilities”).  The CPUC thus need not provide specific factual evidence of any particular seller’s efforts to exert market power (although such evidence will certainly be pursued in discovery).  Rather, it is enough that “systemic conditions” at the time provided the opportunity for sellers to engage in anticompetitive behavior.  As noted above, FERC has already held that this condition was met here.

V. The Contract Prices Are Unlawful by Any Reasonable Measure

The forty-four transactions at issue in this complaint utilize a variety of pricing mechanisms.  One factor common across all of the challenged contracts and transactions, however, is extraordinarily high pricing.  The CPUC’s prior pleadings have detailed some of these high prices.
  For this Complaint, CPUC staff evaluated the financial contract and transaction terms against a number of benchmarks including market and cost of service.  Total costs under the challenged contacts exceed $45 billion in nominal dollars.  For each of the challenged contracts, the contract price is greater than either forward market prices or cost of service prices.  Overall, the costs of the challenged contracts exceed forward market prices by some $18.7 billion in nominal dollars, or $14.3 billion on a net present value basis.  See Table 1.  The total by which the challenged contracts exceed cost of service pricing ranges from some $17-21 billion depending on the assumptions used.

H. The CPUC’s Calculation of Excess Contract Payments Above Lawful Rates as Measured Against Market Benchmarks

Forward prices are indications of what market prices buyers and sellers did or are willing to sell or buy in the current period for energy that is delivered in the future.  During early 2001 when contracts were negotiated, forward prices were not just and reasonable because the markets were dysfunctional.  See Sections I.C and IV.A, supra.  It was only after FERC’s June 19 Order implemented price mitigation measures that forward prices began to fall towards more reasonable levels.  Consequently, CPUC staff compared contract prices to mid-July 2001 forward prices.


	Table 1

	Forty-Four CDWR Transactions* in Excess of Forward Market Prices


	Seller/Contract
Start Date
End Date
Years
Months
Location
Product Type
Max MW
Dispatchable
Contract Cost Nominal $
Contract Cost Above Forward Price (CCAFP) in NPV
Calpine 2a
Jul-01
Dec-11
10
6
NP
7x24
1000
No
5,233,180,800
1,552,528,532
Calpine 2b
Aug-01
Jul-21
20
0
NP
6x16
495
Yes
2,984,691,253
1,333,982,973
Calpine 1
Oct-01
Dec-11
10
3
NP
7x24
1000
No
4,620,234,960
1,281,011,347
Allegheny 1
Oct-01
Dec-11
10
3
SP
7x24
1000
No
4,308,552,000
1,156,300,308
Sempra 1a
Apr-02
Sep-11
9
6
SP
7x24
1200
No
4,805,187,360
1,108,109,470
High Desert
Jul-03
Sep-11
8
3
SP
7x24
840
No
3,521,871,360
864,033,354
GWF
Jul-01
Dec-11
10
6
NP
7x24,6x16,7x16
430
Yes
1,884,293,764
664,972,997
Dynegy 1b
Jan-02
Dec-04
3
0
SP
6x16
600
No
1,076,729,143
569,718,493
Coral 1a
Jul-01
Dec-05
4
6
NP/SP
6x16
550
No
1,038,339,878
552,141,749
Sempra 1b
Jun-01
Sep-11
10
4
NP/SP
6x16
700
No
1,673,467,886
538,517,431
Williams 1a
Jun-01
Dec-10
9
7
SP
7x24
600
No
1,806,150,000
505,069,710
Sunrise
Jul-01
Nov-11
10
5
SP
6x16,7x24
560
Yes
2,357,160,151
504,443,053
Williams 1b
May-01
Dec-10
9
8
SP
6x16
300
No
1,129,906,286
422,174,646
Dynegy 1a
Jan-02
Dec-04
3
0
SP
7x24
200
No
628,092,000
361,324,092
PacifiCorp
Aug-01
Jun-11
9
11
NP
7x24,6x16,Off Peak
300
Yes
1,033,630,732
341,702,324
Mirant
Jul-01
Dec-02
1
6
NP
6x16
500
No
559,603,543
307,484,517
Williams 1d
Jan-03
Dec-10
8
0
SP
6x16
500
No
1,251,428,571
297,544,834
Constellation
Apr-01
Jun-03
2
3
SP
6x16
200
No
308,352,000
185,785,107
Coral 1b
Jul-01
Dec-05
4
6
NP/SP
7x24
50
No
280,185,576
158,452,107
Dynegy 1c
Jan-02
Dec-04
3
0
SP
7x16
500
Yes
584,292,000
150,981,047
Coral 1c
Jan-06
Dec-11
6
0
NP/SP
6x16
550
No
914,270,318
150,029,994
Alliance
Aug-01
Oct-10
9
3
SP
6x16
80
Yes
239,426,503
143,004,899
Calpine 3
May-02
Apr-05
3
0
NP
6x16
225
Yes
249,651,602
120,863,342
Morgan-Stanley
Feb-01
Dec-05
4
11
SP
7x24
50
No
188,402,400
91,280,438
Williams 1c
Jun-01
Dec-05
4
7
SP
6x16
400
No
374,057,143
79,181,322
El Paso 1a
Jan-01
Dec-05
5
0
NP
6x16
50
No
143,168,914
78,933,165
Wellhead-Panoche
Oct-01
Oct-11
10
1
NP
6x16
49.9
Yes
188,002,807
77,816,246
Coral 1d
Jan-06
Jun-12
6
6
NP/SP
7x24
50
No
112,676,544
77,451,537
El Paso 1b
Jan-01
Dec-05
5
0
SP
6x16
50
No
129,641,143
65,358,753
Calpeak-Midway
Dec-01
Nov-11
10
0
NP
6x16
48
Yes
112,887,600
50,370,340
Clearwood
Jun-02
May-12
10
0
NP
7x24
25
No
147,606,000
50,097,364
Calpeak-VacaDixon
Nov-01
Oct-11
10
0
NP
6x16
48
Yes
113,004,000
49,894,550
Calpeak-Panoche
Oct-01
Sep-11
10
0
NP
6x16
48
Yes
112,819,200
49,793,425
Dynegy 1d
Jan-02
Dec-04
3
0
SP
Off Peak
200
Yes
116,858,400
49,521,746
Calpeak-Mission
Dec-01
Nov-11
10
0
SP
6x16
48
Yes
112,935,600
47,466,658
Calpeak-ElCajon
Dec-01
Nov-11
10
0
SP
6x16
48
Yes
112,892,400
47,433,239
Calpeak-Border
Oct-01
Sep-11
10
0
SP
6x16
48
Yes
113,059,200
47,349,060
Calpeak-Enterprise
Oct-01
Sep-11
10
0
SP
6x16
48
Yes
113,020,800
47,319,078
Wellhead-Gates
Oct-01
Oct-11
10
1
NP
6x16
42
Yes
134,840,229
47,315,663
Fresno
Aug-01
Oct-11
10
3
NP
5x16
21.3
Yes
72,344,084
31,314,183
PGET
Sep-01
Aug-10
9
0
SP
7x24
43
No
119,965,565
29,037,368
Allegheny 2
Jan-03
Dec-03
1
0
NP
6x16
150
No
57,065,143
22,240,462
Soledad
Jun-01
Jun-06
5
1
NP
7x24
13
No
47,372,208
20,579,986
Imperial Valley
Jul-01
Dec-03
2
6
SP
7x24
16
No
32,995,200
15,117,493

Total
 
 
 
 
 
 
 
45,144,312,265
14,345,048,400


	*Each “contract” is a separately numbered exhibit and is named after the company of the seller.  Some sellers have multiple contracts, in which case the contracts are numbered sequentially (e.g., Allegheny 1 and Allegheny 2).  Some contracts have multiple transactions, in which case the transactions are listed alphabetically in lowercase letters (e.g., Calpine 2a  and Calpine 2b). Sellers with only one contract do not have numbers (e.g., High Desert), unless that one contract contains multiple transactions, in which case the contract is numbered “1” with the multiple transactions designated separately by a lowercase letter (e.g., Sempra 1a and Sempra 1b).


CPUC staff estimates that the cost of every transaction in Table 1 exceeds forward market prices.  The total costs of all 44 transactions exceed forward prices by 70% or $14.3 billion on a net present value basis. 
  The $14.3 billion in estimated excess costs represents the difference in the present value of contract costs and the present value of the cost of purchasing the same contract volumes at forward market prices based on transaction type.
  CPUC staff’s analysis started with contract volumes beginning July 2001 when many of the contracts began deliveries, assumed a five percent discount rate, and discounted costs back to July 2001.  For those transactions for which costs depend on gas prices, a $4/mmbtu gas price was assumed for the life of the transaction.
  Some transactions had start-up, emissions or other unique costs that were not included in the derivation of total transaction costs.

Another market indicator used by CPUC staff is market information provided by the generators themselves.  Based on information provided by a prominent merchant generator, Calpine, contract prices are too high.
  Calpine provided information in webcast calls with the financial investment community indicating that for combined cycle plants, it can earn its internal rate of return of 18% with  only  $15-$18/mwh spark spread, the difference between Calpine’s variable or fuel costs and the contract price.
  Calpine’s  $15-$18/MWh spark spread assumes it can maintain its capital cost in the $500-$550/kw range and a $3.50 gas price. Based on Calpine’s assumptions, a generous allowance of $4/MWh
 for O&M costs, and an assumed heat rate of 6800 btu/kwh
, CPUC staff estimates that the variable cost of generation to be  approximately $27.80/MWh.  Adding the high end of the spark spread of $18/Mwh would result in a price of $45.80/MWh, a price which would allow Calpine to earn its 18% rate of return.  It should be noted that the Calpine transaction with the lowest energy price, Calpine 1, costs CDWR $58.60/MWh, 25% above in excess of what is required for an already healthy 18% rate of return.
  Among the challenged transactions, the lowest energy price
 is from High Desert at $58/Mwh which is also over 25% above the $45.80/MWh benchmark.  There are transactions with higher prices such as Sempra 1b. This transaction charges CDWR $160/MWh for peak energy from April 2002 to September 2002, a price which is almost 250% above the $45.80/Mwh benchmark.
I. The CPUC’s Calculation of Excess Contract Payments Above Lawful Rates as Measured Against Estimated Cost of Service

In addition to market benchmarks, it is also instructive to evaluate contract terms relative to various types of generation costs.  Examples of some of the more egregious financial terms are the contracts in which the capacity payments exceed the cost of construction.  Capacity payments are fixed charges independent of the energy actually taken that allow for recovery of capital cost; in the CDWR contracts they result in extraordinary profits for generators. For instance, the capacity payments alone under the GWF Agreement amount to approximately $875 million, or $680 million on a net present value basis.  These capacity charges are in addition to the pass through of actual energy costs. The Agreement calls for GWF to construct 340 MW of new generation.  It appears that CDWR has an option on an additional 90 MW, for a potential total of 430 MW of new generation.  Based on conservatively estimated construction costs of $600,000/MW,
 the total estimated capital costs potentially to be incurred under the contract by GWF amount to $258 million (430 MW x $600,000/MW).  Thus the capacity payments alone under the Agreement are more than double GWF’s capital costs.  Moreover, the Agreement provides CDWR with rights to this capacity for only 4,000 hours/year.  That is, GWF has charged more than twice its total capital costs in capacity payments alone for the right to about half of the capacity.

Calpine 2b capacity payments cost $80 -$90 million/year for 20 years or  approximately $1 billion on a net present value basis.  See Exhibit 13.  Calpine 2b provides power 16 hours a day Monday through Saturday for 2000 hours a year. Using extremely conservative estimates of capital cost, capacity payments are more than double the total construction costs of approximately $370 million (495 MW x $750,000/MW).
  Yet CDWR is charged for twice the cost of capacity for which it has access to for less than 25% of the time.  Calpine 2b’s exorbitant capacity charge is in addition to the $73/MWh cost of energy.

On an average $/MWh basis, each of the challenged contracts and transactions exceed what it would cost a utility to generate energy if it built a new plant.  Although it may be argued that cost of service is not a relevant standard because the generators are not subject to cost of service regulation, cost of service rates are just and reasonable because they fully compensate the service provider for their costs along with a reasonable opportunity to earn  its fair rate of return.  Under cost of service regulation, the average cost of energy from a combined cycle plant ranges from $41/MWh to $43/MWh.  This price assumes $600/kw installed cost, 6800 heat rate, 20-30 year depreciation rate, administrative and general costs of approximately 6% of the total revenue requirement, and conservative variable O&M costs of $4/MWh, $4/mmbtu gas price and 13.9%
 pre-tax return on ratebase.  The total by which the transactions in the challenged contracts exceed the cost of service is approximately $17-18 billion.  Using Calpine’s estimates of capital cost of $550/kw and a $3.50 gas price, the average cost of  utility generated energy ranges from $37/MWh to $38/MWh and results in $20-21 billion in excess costs. 

J. FERC’s “Guideline” Announced in the December 15 Order is not a Reasonable Benchmark

The challenged contracts are unjust and unreasonable as measured against the “guideline” announced in FERC’s December 15 Order.  All of the contracts which fit the contractual criteria set out in the December 15 Order have prices which exceed the “guideline.”  Moreover, for the reasons stated below, the purported guideline itself is not a reasonable benchmark.

In the December 15 Order FERC failed to implement any price mitigation measures on forward or bilateral contracts.   Rather, FERC stated that it would “monitor” those markets, and that it would “adopt a benchmark that we will use as a reference point in addressing any complaints regarding the pricing of long-term contracts negotiated over the next year.”  FERC characterized this as “an advisory benchmark to assess potential complaints regarding long-term contracts” rather than as “a new standard for market-based prices for long-term contracts.”
  As the CPUC observed in its rehearing request of the December 15 Order, the purported “benchmark” adopted by the December 15 Order was erroneous in at least two respects.  Thus it is not a reasonable benchmark against which to measure the pricing in the challenged contracts.  

The December 15 Order states that “five-year contracts for supply around the clock executed at or below $74/MWh can be deemed prudent.”  FERC made this determination on the basis of evidence showing that “the average embedded generation cost component of the IOUs’ rates, which were frozen when restructuring began, was about $67.45.”
  FERC went on to state that “since the $67.45 figure reflected a 10 per cent rate reduction from pre-restructuring levels, the pre-restructuring rates were about $74/MWh.”  Id.  FERC relied on November 22, 2000 comments from Western Power Trading Forum (“WPTF”) to develop its purported benchmark. WPTF relies on the CPUC’s D.97-08-056 to calculate an average generation rate of $67.45/MWh prior to restructuring.  However, as a review of the WPTF filing and the CPUC decision upon which it is based clearly demonstrates, the $67.45/MWh figure reflects generation costs prior to restructuring—i.e. prior to the 10% rate reduction—and thus no upward adjustment is appropriate. 

Moreover, the $67.45 was a total average cost for an entire portfolio of supplies that was fully “shaped” to meet customer loads.
  That number is not directly comparable to “contracts for supply around the clock” i.e. so-called “7 x 24” contracts that offer power at a flat level throughout the day and year.  A 7 x 24 contract is a contract for baseload power, which is one of the least expensive element of any supply portfolio.  If 7 x 24 contracts cost $74, the entire utility portfolio would, of necessity, cost far more than that on a total average basis.  Conversely, if the cost of a fully-shaped supply portfolio is $67.45, the average cost of “contracts for supply around the clock” is significantly lower.  

Thus, the logic of FERC's argument would lead to a benchmark of $67.45 for a fully-shaped supply portfolio over a five-year term, including dispatchable peaking contracts and the capacity payments associated therewith, and not to a benchmark that applies only to 7 x 24 contracts. 

Moreover, even a benchmark of $67.45 for a fully shaped five-year portfolio is too high to be a reasonable benchmark.  Average wholesale power prices, peak, off-peak, and super-peak, over the two-year period from April 1998-March 2000 in the California ISO and PX markets averaged slightly more than $30/MWh, despite repeated indications of market power, particularly under high load conditions.  Current western forward power prices are at levels much closer to $30 than $67.  Prices significantly exceeded these levels only for the 15 or so months of crisis.  Moreover, much of the point of California’s experiment with electric restructuring was to produce lower prices, in part by encouraging the entry of new, more efficient, and less environmentally disruptive, generation.  The embedded generation cost component of the IOUs’ rates included, for instance, high levels of sunk costs in nuclear power, and thousands of megawatts of above-market QF contract costs.  It thus defies logic to benchmark long term wholesale contracts against preexisting generation rates.

Finally, even if this purported benchmark were reasonable, the relevant challenged contracts all exceed it.  The FERC benchmark applied to “five-year contracts for supply around the clock.”  Only five challenged contracts provide for 7x24 power for five years or less.  The pricing for each such contract exceeds FERC’s $74/MWh guideline.  Contract costs in excess of $74/Mwh benchmark total $393 million.  See Table 2.

Table 2

All “five-year contracts for supply around the clock”* Exceed the $74/MWh Benchmark

	Seller/Contract
	Start Date
	End Date
	Years
	Months
	Location
	Product Type
	Contract Cost Nominal $
	Contract Cost Above Forward Price (CCAFP) in NPV
	Average Price
	Costs Above FERC's $74/MWh Benchmark

	
Soledad
	Jun-01
	Jun-06
	5
	1
	NP
	7x24
	47,372,208
	20,579,986
	83
	5,236,608

	Coral 1b
	Jul-01
	Dec-05
	4
	6
	NP/SP
	7x24
	280,185,576
	158,452,107
	115
	99,211,176

	Morgan-Stanley
	Feb-01
	Dec-05
	4
	11
	SP
	7x24
	188,402,400
	91,280,438
	96
	42,415,200

	Dynegy 1a
	Jan-02
	Dec-04
	3
	0
	SP
	7x24
	628,092,000
	361,324,092
	120
	239,148,000

	Imperial Valley
	Jul-01
	Dec-03
	2
	6
	SP
	7x24
	32,995,200
	15,117,493
	94
	7,022,976

	
Total
	 
	 
	 
	 
	 
	 
	1,177,047,384
	646,754,115
	111
	393,033,960


*One contract is for  5 years and 1 month.
K. Conclusion as to Unlawfulness of Contract Prices

The $14 billion to $21 billion in excess costs extracted by suppliers in the challenged contracts are not attributable solely to a high $/MWh unit charge. The market power possessed by suppliers also allowed them to extract the high $/MWh price over long periods of time—10 years or more for 17 transactions and 20 years for one transaction.  The situation is further exacerbated when the high prices are charged over long periods on enormous volumes necessary to keep the lights on California.  It is this fatal combination of three factors that has resulted in these astronomical excess costs that Californians will have to pay in the years to come.

VI. Allegations of Unlawful and Unreasonable Terms and Conditions Common to Multiple Contracts Which Illustrate the Abuse of Market Power

In addition to unjust and unreasonable pricing, the challenged contracts include unjust and unreasonable non-price terms and conditions providing, inter alia, for: (1) priority over bond repayment; (2) attempted evasion of FERC review; (3) asymmetrical credit treatment; (4) “most-favored nation” treatment; and (5) mitigation and termination.

L. Bond Priority Provisions

A number of provisions in the challenged contracts other than the price and reliability terms suggest the large extent to which sellers wielded market power in the contract negotiations.   For instance, § 3.6 of the GWF Agreement provides that payments under the Agreement shall be “payable prior to all Bonds, notes or other indebtedness secured by a pledge or assignment of the Trust Estate.”  Virtually all the other contracts provide for a similar priority for payments under the contracts over repayment of the Bonds needed to secure financing for the contracts.
  While the Edison Electric Institute (“EEI”) Master Power Purchase & Sale Agreement, which was used as the basis of the Agreement, provides a number of alternatives for credit protection, including some specifically designed for use with governmental entities, it contains no option like the potentially onerous one in the Agreement.  This clause is potentially onerous because it might restrict the kind (and therefore the cost) of financing that the state could issue to pay for its power procurement program.  Moreover, the need for any additional security provisions is highly questionable in light of the provisions of California Water Code §§ 80110 and 80134(a)(2), which entitle CDWR to recover as a revenue requirement “[t]he amounts necessary to pay for power purchased by it.”  

M. Provisions Prohibiting or Effectively Evading or Nullifying the Effect of FERC Review

A number of contracts include provisions by which the seller attempts to insulate the contract from review by FERC.  Different contracts use different methods to accomplish this goal.  The common features of each are efforts either to prevent challenges to the contracts, prevent review of the contracts, or both.  Also common to each such clause is that it is unlawful, unenforceable, and must be stricken from each challenged contract in which it appears.

For instance, § 12.02 of the CalPeak Agreements purports to make a determination that the rates, terms and conditions of the Agreements are just and reasonable under § 205 of the FPA, and that changes in market conditions will not render the Agreements unjust or unreasonable for purposes of § 206 of the FPA.  Similarly, § 12.20 of the CalPeak Agreements appears to purport to provide that the rates under the Agreement “shall not be subject to change through application to FERC pursuant to the provisions of Section 205 or 206” of the FPA.”  

The GWF Agreement contains similar provisions.  Section 5.7(b) of the Agreement purports to provide that in the event that, as a result of the action of  “any person or entity at the direction of the State of California or any agency thereof,” FERC finds that the prices charged under the Agreement are unlawful (e.g. because the prices are not just and reasonable pursuant to §§ 205 and/or 206 of the FPA), “Seller shall be entitled to collect from Buyer as liquidated damages for such action, payment in an amount equal to the difference between the original Contract Price contained herein and the Contract Price resulting from such reduction and/or refund.”  That is, GWF purports to have contracted away the CPUC’s ability to challenge the lawfulness of the contract.  In the event that the CPUC challenges the Agreement, and FERC finds the contract pricing to be unlawful, GWF purports to have a contractual right in any case to collect from CDWR the difference between the contract price and the FERC-determined lawful price.  But GWF was not satisfied even with this provision.  Section 5.7(c) of the Agreement purports to provide that if FERC determines the Agreement to be unlawful as a result of the action of a party other than a state entity—e.g. any third party—then GWF shall have the “right” to demand from CDWR the difference between the unjust and unreasonable contract price and the FERC-determined lawful price, thereby neutering any determination by FERC that the contracts are unjust and unreasonable due to their excessive costs. The Duke Agreement similarly provides that if FERC finds the rates under the contract to be unlawful, CDWR must pay the rates nonetheless (confirmation letter Exhibit B), and Duke may terminate the Agreement without penalty (Section 3, “Term”).

Other contracts include similar provisions.  The Allegheny 1 Agreement, at section 10.13, provides that if “any Governmental entity” institutes an action which results in reductions in the pricing terms of the Agreement, the seller may terminate the Agreement without penalty.  If the challenging party is an “affiliate” of CDWR, then the contract purports to provide Allegheny with rights to a termination payment equivalent to the anticipated profits across the life of the contract.  The Calpine 1 and Calpine 2 Agreements, at section 10.14, similarly provides that FERC may not change the rates, terms or conditions of the Agreement pursuant to application under section 205 or 206 by “the State of California and any of its agencies.”  The Mirant Agreement includes a nearly-identical provision, Section 6.  See also Pacificorp Agreement, section 11.1.5; Sempra Agreement, section 10.03; Wellhead-Gates and Wellhead-Panoche Agreements, Sections 10.13 and 5.5(e); Williams Agreement, section 10.14

These provisions are an unenforceable nullity.  No party can contract away FERC’s right and obligation to determine whether particular rates, terms, and conditions are just and reasonable.  See e.g. Connolly v. Pension Benefits Guarantee Corp., 475 U.S. 211, 223-24 (1986) (“If [a] regulatory statute is otherwise within the powers of Congress, therefore, its application may not be defeated by private contractual provisions”); U.S. v. Northrop Corp., 59 F.3d 953, 962 (9th Cir. 1995) (“a promise is unenforceable if the interest in its enforcement is outweighed in the circumstances by a public policy harmed by enforcement of the agreement”) (quoting Town of Newton v. Rumery, 480 U.S. 386, 392 (1987)); Restatement of the Law, Second, Contracts, §§ 178, 181.
  Making such determinations is FERC’s core mission under the FPA.  And any promise to pay rates determined by FERC to be unjust and unlawful pursuant to §§ 205 and/or 206 of the FPA is unenforceable because it would defeat the central feature of the Federal Power Act, that is, to ensure that rates charged are just and reasonable.  

Such provisions are not only indicative of the high degree of market power exercised by these sellers at the time that these Agreements were entered into, because such provisions are highly unusual and grossly tilted in favor of sellers, but also of the extreme lengths to which the sellers were willing to go to avoid even the barest of scrutiny of these massive agreements.  These provisions were intended to cast a “chilling effect” on non-parties to the agreements, with tremendous consequences for California consumers-- if the literal word of the contracts were enforceable -- merely because a non-party sought to determine its legal rights at the FERC, or even if FERC exercised its legal responsibility and modified the contracts on its own.  The FERC should provide heightened scrutiny to the contracts which attempted to evade FERC review.     

N. Creditworthiness Provisions

One glaring example of the asymmetrical burdens that many contracts impose on DWR but not on sellers has to do with creditworthiness, an issue that is receiving much attention recently due to the spectacular and unprecedented bankruptcy of Enron.  As recently noted in the January 29, 2002 testimony of FERC Chairman Pat Wood, III before the United States Senate Committee on Natural Resources, “[creditworthiness] provisions may be subject to Commission review for justness and reasonableness.”
  The Master EEI agreement (Article 8)
 and WSPP agreement (§ 27)
 contain symmetrical creditworthiness requirements that impose burdens on both parties to maintain creditworthy status, but virtually none of the standard contracts entered into by CDWR remained unchanged with respect to creditworthiness.  The CPUC submits that the asymmetrical creditworthiness provisions in many CDWR contracts require a FERC review finding such terms to be unjust and unreasonable, and at the very least the FERC should order modifications to the contracts providing for creditworthiness requirements to be imposed on sellers where contracts only impose such requirements on CDWR.

The asymmetrical requirements impose a burden on CDWR that an Event of Default will occur if the Bonds issued by the State to pay off the contracts fall below a certain credit rating by the bond agencies, but often do not impose a concomitant responsibility on the sellers to maintain long-term credit ratings above a certain level.  For example, the Mirant agreement exempts both parties from the creditworthiness requirements embodied in Section 27 of the WSPP Agreement, but then grants Mirant the right to terminate the agreement if DWR fails to obtain a rating of “BBB- or better by S&P or Baa3 or better by Moody’s” on the Bonds or the Special Fund established to pay sellers, without granting CDWR a similar right if Mirant is downgraded to junk bond status, as has indeed occurred.
  The Allegheny 1 agreement declares on the Cover Sheet that Credit Assurances of Article Eight are “not applicable” to either party, but then grants Allegheny an additional, conditional termination right if CDWR fails by March 31, 2002 (the first anniversary of the effective date of the agreement) to issue bonds “of no less than three (3) billion dollars, whose long-term unsecured senior debt is rated BBB or better by S&P, and Baa2 or better by Moody’s.”
  CDWR possesses no similar right under the agreement with Allegheny.   The Williams agreement similarly stated that credit assurances were not applicable, but granted Williams a termination right for failure of CDWR to issue bonds at a certain bond rating, but no similar right to CDWR for any downgrade of Williams’ credit.
  The Constellation, High Desert and Morgan Stanley contracts also declare on the respective Cover Sheets that Credit Assurances of Article Eight are “not applicable” to either party, but each have additional termination provisions if the CDWR Bonds fall below creditworthy status, without imposing any such rights for CDWR if sellers are downgraded.
   The Calpine 2 agreement declares credit assurances as not applicable, but the agreement has a condition precedent requiring a high bond rating for CDWR’s financing or else Calpine  can terminate the agreement (albeit without receiving a termination payment).
  The Pacificorp agreement similarly imposes creditworthiness requirements on the Bonds maintained by CDWR, the failure of which accelerates payments by CDWR to Pacificorp, but no such creditworthiness requirements are imposed upon Pacificorp.
   The Sunrise cover sheet checks off “not applicable” for both parties for creditworthiness requirements under Article 8, but states that a “downgrade event” is applicable against CDWR, and establishes specific downgrade events against CDWR including downgrading of the bond rating, the violation of which gives Sunrise the ability to declare an Event of Default.
  The Fresno Cover Sheet states that it has no creditworthiness protections against CDWR under Article Eight, but adds an additional termination provision if CDWR bonds are not maintained at a certain credit level, while only granting CDWR a subordinated lien on Fresno’s property in return.
 

There is no legitimate reason why CDWR should be required to maintain creditworthiness for bonds to repay sellers if those sellers are not required to be creditworthy themselves.  Lack of creditworthiness amongst sellers threatens the viability of the projects, particularly where sellers are planning construction of new generation units, and CDWR thus ought to be able to terminate agreements when the creditworthiness of generators is lacking.  Moreover, the uneven bargaining power of the sellers compared to CDWR is apparent from contracts which impose creditworthiness requirements on CDWR but not on sellers, for as a practical matter, the creditworthiness of the State of California is far more likely to be stable over time than the creditworthiness of a business in the volatile energy sector, such that the sellers had very little need to insist upon the State maintaining bonds at a certain credit level, whereas CDWR had a great need to ensure that generating companies engaging in all forms of speculative and risky business propositions maintained creditworthiness.  If the FERC does not abrogate the contracts completely, it must modify those contracts with asymmetrical credit provisions currently in favor of sellers so that the symmetrical creditworthiness requirements are imposed upon both sellers and CDWR. 
O. Most-Favored Nations Provisions

Virtually all of the contracts include a “most-favored nations” clause with respect to credit and security provisions, and thus may be unjust and unreasonable.
  The Supreme Court long ago declared such clauses to be “incompatible with the public interest.”  Permian Basin Area Rate Cases, 390 U.S. 747, 782-83 (1968).  These provisions must be stricken from each challenged contract in which they appear.

REQUEST FOR RELIEF

For the foregoing reasons, the CPUC submits that each of the contracts challenged herein must be abrogated.  Each challenged contract is unjust and unreasonable.  In addition to unreasonable pricing, the non-price terms and conditions of each contract is unjust and unreasonable, and warrants abrogation of the contract.  Abrogation of the contracts should be implemented in an orderly fashion which will enable California to obtain such replacement contracts as are necessary at reasonable prices.  In the alternative, FERC must reform the challenged contracts to provide for just and reasonable pricing, reduce the duration of the contracts, and strike from the contracts the specific non-price contract terms and conditions found to be unjust and unreasonable, including each of the provisions discussed herein.

ADDITIONAL REQUIREMENTS OF RULE 206

18 C.F.R. § 383.206(b)(1)-(2)

The price and non-price terms and conditions of the contracts challenged herein are unjust and unreasonable in violation of § 206 of the FPA, and to the extent applicable, are not in the public interest pursuant to § 206.

18 C.F.R. § 383.206(b)(3)(5) 

Collectively the challenged contracts impose a financial burden on California ratepayers on the order of fourteen billion dollars ($14 billion).  Non-financial consequences include threats to reliability, as detailed supra.

18 C.F.R. § 383.206(b)(6)

While some of the facts and legal arguments relevant to the instant Complaint have been brought to FERC’s attention in other pending proceedings, no pending proceeding provides an adequate opportunity for FERC to address the totality of Respondents’ misconduct and fully address the injuries complained of herein.  Certain respondents have filed their long term contracts with FERC.  The CPUC has protested certain such contracts, identifying some potentially unjust and unreasonable prices, terms, and conditions, and requesting that FERC set the matters for hearing in order to make a determination of whether and the extent to which the particular contracts protested are just and reasonable, or to the extent applicable, in the public interest.  However, certain power marketer sellers are not required by FERC’s current rules to file their contracts, and there is thus no forum other than the instant Complaint in which to address such contracts.   Moreover, in Pacificorp Power Marketing, 97 FERC ¶ 61,105 (2001), FERC stated that “because PPM's long-term agreement was entered into pursuant to market-based rate authority already granted by this Commission under section 205 of the Federal Power Act (FPA) and pursuant to a market-based rate tariff on file in accordance with section 205, the appropriate procedural vehicle for the California Commission to raise its concerns is in a complaint filed under section 206 of the FPA.”  Thus, even as to sellers who have filed their contracts, and whether or not the filing has been protested, FERC has made it clear that in its view the instant complaint is the appropriate procedural vehicle for addressing the issues herein.

18 C.F.R. § 383.206(b)(7)

The CPUC submits that each of the contracts challenged herein must be abrogated.  Each challenged contract is unjust and unreasonable.  In addition to unreasonable pricing, the non-price terms and conditions of each contract is unjust and unreasonable, and warrants abrogation of the contract.  Abrogation of the contracts should be implemented in an orderly fashion which will enable California to obtain such replacement contracts as are necessary at reasonable prices.  In the alternative, FERC must reform the challenged contracts to provide for just and reasonable pricing, reduce the duration of the contracts, and strike from the contracts the specific non-price contract terms and conditions found to be unjust and unreasonable, including each of the provisions discussed herein.

18 C.F.R. § 383.206(b)(8)

In support of the facts in this Complaint, the CPUC has included Exhibits 1-39, listed in Appendix B to this Complaint.

18 C.F.R. § 383.206(b)(9)

The CPUC has not attempted to use any of FERC’s alternative dispute resolution procedures, and does not believe that any such procedures could successfully resolve the Complaint.

18 C.F.R. § 383.206(b)(10)

A Form of Notice suitable for publication in the Federal Register is attached hereto as Exhibit 41 and on a 3½ diskette.

CONCLUSION

For the foregoing reasons, the CPUC respectfully requests that FERC grant the relief requested herein.
Respectfully submitted,

GARY M. COHEN
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Commission of the State of California

CERTIFICATE OF SERVICE

I hereby certify that I have this day caused the foregoing document to be served upon all known parties in this proceeding by mailing by first-class a copy (without Exhibits 1-34) properly addressed to each respondent listed on the attached appendix A.

Dated at San Francisco, California, this __th day of February, 2002.

SEAN GALLAGHER

Appendix A

List of Respondents

Allegheny Energy Supply Company, LLC

2 World Financial Center

South Tower - 36th Floor

New York, New York  10080

Attn: Contract Administration (Yair Yaish, Office of General Counsel)

Alliance Colton LLC

7950 South Lincoln Street

Littleton, Colorado  80122

Attn: President

With a copy to:

Donald W. Scholl

Colton Power L.P.

100 Clinton Square, Suite 403

126 North Salina Street

Syracuse, N.Y.  13202

CalPeak Power

7365 Mission Gorge Road

Building B, Suite C

San Diego, CA  92120

Attn: Charles H. Hinckley

Calpine Energy Services, L.P.

50 West San Fernando Street

San Jose, CA  95113

Attn: General Counsel

With a duplicate copy to:

 700 Louisiana Avenue, Suite 2700

Houston, Texas  77002

Attn: Contract Administration

Clearwood Electric Company, LLC

c/o The Wood Family Trust

21859 Angeli Place

Grass Valley, CA  95949

Constellation Power Sources, Inc.
111 Market Place, Suite 500

Baltimore, MD  21202

Attn: Contract Administration

Coral Power, L.L.C.
909 Fannin, Suite 700

Houston, Texas  77010

Attn: Contract Administration

Dynegy

1000 Louisiana, Suite 5800

Houston, TX  77002-5050

Attn: Contract Administration

El Paso Merchant Energy, L.P.

P.O. Box 2511 

Houston, Texas  77252-2511

Attn: Contract Services – Power

Fresno Cogeneration Partners, L.P. 

650 Bercut Drive, Suite C

Sacramento, CA  95814

Attn: Controller

GWF Energy LLC

4300 Railroad Avenue

Pittsburg, CA  94565

Attn: Controller

High Desert Power Project, LLC

111 Market Place, Suite 500

Baltimore, MD  21202

Attn: Contract Administration

Mirant Americas Energy Marketing, L.P.
1155 Perimeter Center West, Suite 130

Atlanta, GA  30338

Morgan Stanley Capital Group, Inc.

1585 Broadway, 4th Floor

New York, NY  10036

Attn: Deborah Hart

Pacificorp Power Marketing, Inc.

830 NE Holladay, Suite 250

Portland, Oregon  97232

PG&E Energy Trading –Power, L.P.

7500 Old Georgetown Road

Bethesda, Maryland  20814

Attn: Senior Vice President

Primary Power International (agent for Imperial Valley Resource Recovery Company, L.L.C.)
168 East Center Street

Ithaca, Michigan  48847

Attn: Roger Silverthorn

With a copy to:

Ufer & Spaniola, P.C.

39577 Woodward Avenue

Suite 210

Bloomfield Hills, Michigan  48304

Attn: Anthony M. Spaniola, Esquire

Sempra Energy Resources

101 Ash Street

San Diego, CA  92101-3017

Soledad Energy, LLC

P.O. Box 5405

4414 South Gekeler Lane

Boise, Idaho  83705

Attn: Richard Heaton

Sunrise Power Company, LLC

1801 Von Karman Avenue, Suite 1700

Irvine, CA  92612-1046

Attn: Executive Director

Wellhead Power, L.L.C. – Gates & Panoche

650 Bercut Drive, Suite C

Sacramento, CA  95814

Attn: Controller

Williams Energy Marketing & Trading Company

One Williams Center

Tulsa, Oklahoma  74172

Attn: Contract Administration

Additional Interested Parties Served

California Department of Water Resources

Office of the Chief Counsel

1416 Ninth Street

Sacramento, California 95814

Erik Saltmarsh, Chief Counsel

Electricity Oversight Board

770 L Street, Suite 1250

Sacramento, CA 95814

Elisa Grammer 

Law Offices of GKRSE

1500 K St, NW, Suite 330

Washington, DC 20005

Charles Robinson, General Counsel

California ISO

P.O. Box 639014

Folsom, California  95630-9014
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	Exhibit Number
	
Document Description

	1
	Master Power Purchase and Sale Agreement between CDWR and Allegheny Energy Supply Company, LLC (“Allegheny 1 Contract”)

	2
	Confirmation Letter
 between CDWR and Allegheny Energy Supply, LLC (“Allegheny 2 Contract”)

	3
	Master Power Purchase and Sale Agreement between CDWR and Alliance Colton LLC (“Alliance Contract”)

	4
	Power Purchase Agreement between CDWR and CalPeak Power - Border LLC (“CalPeak-Border Contract”)

	5 
	 Power Purchase Agreement between CDWR and CalPeak Power – El Cajon LLC (“CalPeak-El Cajon Contract”)

	6
	Power Purchase Agreement between CDWR and CalPeak Power – Enterprise  LLC (“CalPeak-Enterprise Contract”)

	7
	Power Purchase Agreement between CDWR and CalPeak Power - Midway LLC (“CalPeak-Midway Contract”)

	8
	Power Purchase Agreement between CDWR and CalPeak Power - Mission LLC (“CalPeak-Mission Contract”)

	9
	Power Purchase Agreement between CDWR and CalPeak Power - Panoche LLC (“CalPeak-Panoche Contract”)

	10
	Power Purchase Agreement between CDWR and CalPeak Power -  Vaca-Dixon LLC (“CalPeak-Vaca-Dixon Contract”)

	11
	Master Power Purchase and Sale Agreement between CDWR and Calpine Energy Services, L.P.  (“Calpine 1 Contract”)

	12
	Master Power Purchase and Sale Agreement between CDWR and Calpine Energy Services, L.P.  (“Calpine 2 Contract”)


	13
	Confirmation Letter
 between CDWR and Calpine Energy Services, L.P.  (“Calpine 3 Contract”)

	14
	Firm Energy Purchase Agreement between CDWR and Clearwood Electric Company, LLC  (“Clearwood Contract”)

	15
	Master Power Purchase and Sale Agreement between CDWR and Constellation Power Sources, Inc. (“Constellation Contract”)

	16
	Master Power Purchase and Sale Agreement between CDWR and Coral Power L.L.C. (“Coral Contract”)

	17
	Master Power Purchase and Sale Agreement between CDWR and Dynegy Power Marketing, Inc. (“Dynegy Contract”)

	18
	Edison Electric Institute Master Power Purchase and Sale Agreement (“EEI Master Agreement”)

	19
	Master Power Purchase and Sale Agreement between CDWR and El Paso Merchant Energy, L.P. (“El Paso Contract”)

	20
	Master Power Purchase and Sale Agreement between CDWR and Fresno Cogeneration Partners, L.P. (“Fresno Contract”)

	21
	Master Power Purchase and Sale Agreement between CDWR and GWF Energy LLC (“GWF Contract”)

	22
	Master Power Purchase and Sale Agreement between CDWR and High Desert Power Project, L.L.C. (“High Desert Contract”)

	23
	Firm Energy Purchase Agreement between CDWR and Imperial Valley Resource Recovery Company, L.L.C. (“Imperial Valley Contract”)

	24
	Confirmation Agreement
 between CDWR and Mirant Americas Energy Marketing, LP (“Mirant Contract”)

	25
	Master Power Purchase and Sale Agreement between CDWR and Morgan Stanley Capital Group, Inc. (“Morgan Stanley Contract”)


	26
	Ten Year Power Purchase Agreement between CDWR and PacifiCorp Power Marketing, Inc. (“PacifiCorp Contract”)

	27
	Master Power Purchase and Sale Agreement between CDWR and PG&E Energy Trading - Power, L.P. (“PGET Contract”)

	28
	Energy Purchase Agreement between CDWR and Sempra Energy Resources (“Sempra Contract”)

	29
	Standard Non-Firm Energy Purchase Agreement between CDWR and Soledad Energy, LLC (“Soledad Contract”)

	30
	Master Power Purchase and Sale Agreement between CDWR and Sunrise Power Company, LLC (“Sunrise Contract”)

	31
	Master Power Purchase and Sale Agreement between CDWR and Wellhead Power, L.L.C. for the Gates Transaction (“Wellhead-Gates Contract”)

	32
	Master Power Purchase and Sale Agreement between CDWR and Wellhead Power, L.L.C. for the Panoche Transaction (“Wellhead-Panoche Contract”)

	33
	Western Systems Power Pool Agreement (“WSPP Master Agreement”)

	34
	Master Power Purchase and Sale Agreement between CDWR and Williams Energy Marketing & Trading Company (“Williams Contract”)

	35
	Summary of ISO and PX prices, previously filed in Docket No. EL00-95 et al. as Attachment A to “Motion for Issuance of Refund Notice To Sellers, Request for Data, Request for Hearing, and Request for Expedited Action” filed by the California ISO and the California Electricity Oversight Board on March 1, 2001) in Docket No. EL00-95-000 et al.

	36
	Proclamation by the Governor of the State of California (January 17, 2001)

	37
	Summary of California Department of Water Resources Power Purchase Contract Efforts (April 18, 2001)

	38
	Affidavit of Raymond D. Hart (April 23, 2001)

	39
	California State Auditor, “California Energy Markets: Pressures Have Eased, But Cost Risks Remain”

	40
	Additional pages to Mirant Contract inadvertently omitted from Exhibit 24.

	41
	Notice of Filing of Complaint


EXHIBIT 35

EXHIBIT 36

EXHIBIT 37

EXHIBIT 38

EXHIBIT 39

EXHIBIT 40

EXHIBIT 41

UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

	Public Utilities Commission of the State of California,


                                    Complainant,

v.

Sellers of Long Term Contracts to the California Department of Water Resources,


                                    Respondents.
	Docket No. EL02-___-000




NOTICE OF COMPLAINT

(February __, 2002)

Take notice that on February __, 2002, the Public Utilities Commission of the State of California (Complainant) submitted a complaint against specified sellers of long term contracts to the California Department of Water Resources (Respondents) alleging that the prices, terms, and conditions of such contracts are unjust and unreasonable and, to the extent applicable, not in the public interest.  Complainant alleges that Respondents obtained the prices, terms, and conditions in the contracts through the exercise of market power, in violation of the Federal Power Act, and that Respondents’ actions are causing injury to the citizens and ratepayers of California on whose behalf the CPUC is statutorily entitled to act. 

Copies of this filing were served upon Respondents and other interested parties.

Any person desiring to be heard or to protest this filing should file a motion to intervene or protest with the Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426, in accordance with Rules 211 and  214 of the Commission's Rules of Practice and Procedure (18 CFR 385.211 and 385.214).  All such motions or protests must be filed on or before _______________, 2001.  Protests will be considered by the Commission in determining the appropriate action to be taken, but will not serve to make protestants parties to the proceeding. 

Any person wishing to become a party must file a motion to intervene.  Answers to the complaint shall also be due on or before ___________, 2001. Copies of this filing are on file with the Commission and are available for public inspection.  This filing may also be viewed on the web at http://www.ferc.gov using the "RIMS" link, select "Docket#" and follow the instructions  (call 202-208-2222 for assistance).  Comments, protests and interventions may be filed electronically via the Internet in lieu of paper.  See, 18 CFR 385.2001(a)(1)(iii) and the instructions on the Commission's web site under the "e-Filing" link.     

                       Magalie Roman Salas

                          Secretary

� Additional pages to Mirant Contract inadvertently omitted from Exhibit 24 are attached as Exhibit 40.  Exhibits 1- 34, bound in Volumes II through IV, have not been attached to service copies of the complaint, but are available upon request.  An original and fourteen copies of all Exhibits have been filed with FERC.  In addition, the Complaint (without attachments) will be provided electronically to all parties on the electronic listserv version of the official restricted service list in Docket No. EL00-95-045.


� That is, the gap between the retained generation (including production under QF contracts) and the total energy demanded by their customers, of Pacific Gas & Electric Company (“PG&E”), Southern California Edison Co. (“Edison”), and San Diego Gas & Electric Co. (“SDG&E”) (collectively, “the IOUs”).


� AES Redondo Beach, 84 FERC ¶ 61,046 (1998) (Ancillary Services price caps); California ISO, 89 FERC ¶ 61,169 (2000) (energy price caps).


� See Exhibit 35 (previously filed in Docket No. EL00-95 et al. as Attachment A to “Motion for Issuance of Refund Notice To Sellers, Request for Data, Request for Hearing, and Request for Expedited Action” filed by the California ISO and the California Electricity Oversight Board on March 1, 2001) in Docket No. EL00-95-000 et al.


� Response of the CPUC to November 1, 2000 Order and Request for Rehearing of Issues Which Have Been Finally Determined (“CPUC November 22 Comments”)at 9, and Exhibit PUC-6 thereto, filed in Docket No. EL00-95-000 et al.


� 16 U.S.C. 824a(c) (1994).


� California Independent System Operator, 94 FERC ¶ 61,132 (2001).


� SB X1 7, Stats. 2001 Ch. 3 (adding § 200 to the Cal. Water Code).


� AB X1 1, Stats. 2001 Ch. 4.


� California Independent System Operator, 94 FERC ¶ 61,132 (2001).


� San Diego Gas & Electric Company, et al., 93 FERC ¶ 61,294 (2000) (“December 15 Order”); San Diego Gas & Electric Company, et al., 94 FERC ¶ 61,245 (2001) (“March 9 Order”); San Diego Gas & Electric Company, et al., 95 FERC ¶ 61,115 (2001) (“April 26 Order”); San Diego Gas & Electric Company, et al., 95 FERC ¶ 61,418 (2001) (“June 19 Order”); San Diego Gas & Electric Company, et al., 96 FERC ¶ 61,120 (2001) (“July 25 Order”).


� San Diego Gas & Electric Company, et al., 93 FERC ¶ 61,121 (2000) (“November 1 Order”), at 61,349-350.


� November 1 Order at 61,367 (emphasis added).


� November 1 Order at 61,350-351.


� November 1 Order at 61,360-362.


� CPUC November 22 Comments at 5-6, 21-22, 49; see also  MSC “Proposed Market Monitoring and Mitigation Plan for California Electricity Market,” dated February 6, at 6 (“Voluntary forward contracts between generators and California load serving entities, as recommended in the Commission’s December 15, 2000 order, does not provide a solution” because “generators are aware of the significant unilateral market power that they possess”).


� December 15 Order at 61,999.


� Id.


� Id. at 61,998 and n.44.


� In a concurrence, Commissioner Massey noted his concern about “the apocalypse occurring in the California energy markets,” and stated his “deep reservations about whether [the soft cap] will serve a useful purpose and will mitigate prices.  I hope that it does, but I doubt it.”  December 15 Order, at 62,031-031-2.


� December 15 Order at 61,982-983.


� March MSC Report at 8 (forward market prices for energy delivered to the California border in summer 2001 ranged from $335 - $550/MWh).


� March MSC Report at 10.  See also SCE March 22 Comments, at 2  (“On the days immediately following issuance of the Staff’s proposal, futures prices for deliveries of energy at the California-Oregon Border (COB) on the New York Mercantile Exchange (NYMEX) for the months of May 2001 through December 2001 increased by more than 20 percent”).


� CPUC November 22 Comments, at 20-21.  See also December 1 Market Surveillance Committee filing at 33-34.


� November 1, Order, slip op. at 38.


� December 15 Order at 61,994.


� June 19 Order, at 62,556 (expanded spot market mitigation plan “will, over time, impact bilateral and forward markets as well”).


� This “underscheduling penalty” was charged only to load, thus “increase[ing] pressure on forward and bilateral prices.  These prices are, of course, uncapped.  The proposal further tilts the supply and demand relationship further out of balance.  Demand for forward products will increase.  Loads will rationally pay up to $99 above the expected spot price to avoid the underscheduling penalty.  The expected spot price will already be inflated by this summer’s high prices and the removal of the ‘hard’ price cap.”  CPUC November 22 Comments, at 49.


� CPUC November 22 Comments, at 49.


� June 19 Order at 62,557-558 (expanding mitigation program announced in April 26 Order to attempt to produce “spot prices in all hours that are just and reasonable”).


� The penalty alone was roughly triple the prevailing market prices of a year earlier.  FERC has since rejected the underscheduling penalty.  See San Diego Gas & Electric Co. et al., 97 FERC ¶ 61,275 (December 19, 2001), mimeo at 117.


� See � HYPERLINK "http://www.enerfax.com" ��www.enerfax.com�.  As of mid-January 2002, power futures for June 2002 at COB stood at a remarkable $21/MW, and at Palo Verde at $30/MW, while in PJM June futures were priced at $36/MW.


� December 15 Order at 61,994.


� San Diego Gas & Electric Co. et al., 96 FERC ¶ 61,120 at 61,515 (2001).


� See also Pacificorp Power Marketing, 98 FERC ¶ 61,108 (2002) (denying CPUC rehearing request); GWF Energy LLC, 97 FERC ¶ 61,297 (2001) (CPUC rehearing request pending).


� The CPUC reserves the right to challenge additional contracts not incorporated into the analysis set forth herein by means of a supplemental pleading in this docket, or by means of a separate complaint.


�E.g., Calpine 1 (Ex. 11) and Calpine 2 (Ex. 12), § 10.14:  “The terms and conditions and the rates or service specified herein shall remain in effect for the term of this Agreement and the related Transaction and shall not be subject to change through application to the Federal Energy Regulatory Commission by either Party, including the State of California and any of its agencies, pursuant to the provisions of Section 205 or 206 of the Federal Power Act.  Each Party expressly agrees that it will not make any filings under either Section 205 or Section 206 of the Federal Power Act to revise the rate schedule.  If, however, a third party should make such a filing, the proponent will be required to meet the public interest standard as expressed in the Mobile-Sierra doctrine under Section 206 of the Federal Power Act and Potomac Elec. Power Co. v. FERC, 210 F.3d 403, 409-10 (D.C. Cir. 2000).  Each Party expressly retains its rights to protest or otherwise challenge any such revisions or filings”; see also Mirant (Ex. 24) § 6; Allegheny 1 (Ex. 1), §10.13(c).


� The Mobile-Sierra doctrine derives from the Supreme Court's decisions in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) (Mobile), and FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (Sierra).


�  PJM Interconnection, LLC, 96 FERC ¶ 61,206 (2001).


� Southern Company Services, Inc., 67 FERC ¶ 61,080 at p. 61,228 (1994).


� See infra part. VI.B.


� Southern Company Services, Inc., 67 FERC ¶ 61,080 at p. 61,228 (1994).


� Although the CPUC has previously protested certain contracts challenged herein, FERC has declined to provide any substantive review of any of the protested contracts.  See Pacificorp Power Marketing, 97 FERC ¶ 61,105 (2001); GWF Energy, 97 FERC ¶ 61,297 (2001).


�  December 15 Order at 61,994.


� San Diego Gas & Electric Co. et al., 96 FERC ¶ 61,120 at 61,515 (2001).


� GWF Energy, 97 FERC ¶ 61,297 (2001) (December 19, 2001), slip op. at pp. 3-4. 


� See infra part VI.B.1.


� See, e.g., PJM Interconnection, LLC, 96 FERC ¶ 61,206 (2001).


� Northeast Utilities Service Co. v. FERC, 55 F.3d 686, 691 (1st Cir. 1995) (“Northeast II”), citing Northeast Utilities Service v. FERC, 993 F.2d 937, 961 (1st Cir. 1993) (“Northeast I”).


� Northeast Utilities Service Co., 66 FERC ¶ 61,332 at 62,076 (1994), cited by Northeast II, 55 F.3d at 692.


� Mississippi Industries v. FERC, 808 F.2d 1525, 1528 (D.C. Cir.), cert. denied 484 U.S.  985 (1987) (rejecting jurisdictional challenge based, inter alia, on the Mobile-Sierra doctrine, because of undue burden of cost allocation  of the costs of construction of a nuclear plant between customers of different states).


� See California State Auditor, “California Energy Markets: Pressures Have Eased, But Cost Risks Remain,” at iii & Chapter 2 , (“The terms and conditions of the long-term contracts are also problematic because the majority of the contracts may not ensure a reliable source of power in times of tight supply and high prices”).  The report is available at � HYPERLINK "http://www.bsa.ca.gov/bsa/pdfs/2001009.pdf" ��http://www.bsa.ca.gov/bsa/pdfs/2001009.pdf�, and is attached hereto as Exhibit 39.


� Exhibit 18.


� Exhibit 33.


� Section 5.3 of numerous contracts, including High Desert (Ex. 22), Constellation  (Ex. 15) and Williams (Ex. 34), contain the following definition of how to calculate the Termination Payment (with CDWR as “Party B”), and virtually all other contracts, including Wellhead-Gates (Ex. 31)and Wellhead-Panoche (Ex. 32), GWF (Ex. 21), Fresno (Ex. 20), Sunrise (Ex. 30), PacifiCorp (Ex. 26, § 11.6.1), Morgan Stanley (Ex. 25), Alliance (Ex. 3), Coral (Ex. 16), Calpine 2 (Ex. 12), El Paso (Ex. 19), Calpeak (all seven contracts, Exs. 10-16,§ 7.03), Sempra (Ex. 28, § 6.04), Imperial Valley (Ex. 23, § 6.3), Clearwood (Ex. 14, § 6.03), PGET (Ex. 27), and Soledad (Ex. 29, § 6.03)contain the emphasized clause below not requiring defaulting parties to mitigate damages by entering into a replacement contract: “(a) Market Value shall be (i) in the case Party B is the Non-Defaulting Party, the present value of the positive difference, if any, of (A) payments under a Replacement Contract based on the Per Unit Market Price, and (B) payments under this Agreement, or (ii) in the case Party A is the Non-Defaulting Party, the present value of the positive difference, if any, of (A) payments under this Agreement, and (B) payments under a Replacement Contract based on the Per Unit Market Price, in each case using the Present Value Rate as of the time of termination (to take account of the period between the time notice of termination was effective and when such amount would have otherwise been due pursuant to the relevant transaction).  The “Present Value Rate” shall mean the sum of 0.50% plus the yield reported on page “USD” of the Bloomberg Financial Markets Services Screen (or, if not available, any other nationally recognized trading screen reporting on-line intraday trading in United States government securities) at 11:00 a.m. (New York City, New York time) for the United States government securities having a maturity that matches the average remaining term of this Agreement.  It is expressly agreed that the Non-Defaulting Party shall not be required to enter into Replacement Contract in order to determine the Termination Payment.


“(b)  To ascertain the Per Unit Market Price of a Replacement Contract with a term of less than one year, the Non-Defaulting Party may consider, among other valuations, quotations from leading dealers in energy contracts, the settlement prices on established, actively traded power exchanges, other bona fide third party offer and other commercially reasonable market information.


“(c) To ascertain the Per Unit Market Price of a Replacement Contract with a term of one year of more, the Non-Defaulting party shall use the Market Quotation Average Price; provided, however, that if there is an actively traded market for such Replacement Contract or if the Non-Defaulting Party is unable to obtain reliable quotations from at least three (3) Reference Market-makers, the Non-Defaulting Party shall use the methodology set forth in paragraph (b).


“(d) In no event, however, shall a party’s Market Value or Costs include any penalties, ratcheted demand charges or similar charges imposed by the Non-Defaulting Party.” (emphasis added). 


� Northeast II, 55 F.3d. at 692.


� Northeast II, 55. F.3d at 691.


� See CPUC protests and related filings in Docket Nos. ER01-2644 (Colton Power); ER01-3068 (Colton Power); ER01-2685 (Pacificorp Power Marketing); ER02-42 (GWF Energy); ER02-146 et al (CalPeak); ER02-189 (Fresno).


� See infra note 81 for contracts containing this specified standard of review for FERC.


� Papago Tribal Util. Auth. v. FERC, 232 U.S. App. D.C. 424, 723 F.2d 950 (D.C. Cir. 1983), cert. denied 467 U.S. 1241 (1984).


� Potomac Elec. Power Co. v. FERC, 210 F.3d 403, 408 (D.C. Cir. 2000).


� Id., 210 F.3d at 409 (emphasis added).


� Id. at 409-410.


� The recent filing by Nevada utilities of ten separate § 206 complaints against generators with whom they had negotiated long-term contracts under similar, if less drastic, circumstances than California, does not detract from the uniqueness of the plight of California wholesale customers, nor the validity of the claims in the Nevada complaints, by virtue of the fact that other customers suffered similarly unjust and unreasonable rates, or rates not in the public interest.  Nevada Power Company and Sierra Pacific Power Company v. Duke Energy Trading and Marketing, Inc., FERC Docket No. EL-02-26-000 (Nov. 30, 2001);  Nevada Power Company and Sierra Pacific Power Company v. Enron Power Marketing, Inc., FERC Docket No. EL-02-28-000 (Nov. 30, 2001); Nevada Power Company v. Morgan Stanley Capital Group, Inc., FERC Docket No. EL-02-29-000 (Dec. 4, 2001); Nevada Power Company and Sierra Pacific Power Company v. Calpine Energy Services, L.P., FERC Docket No. EL-02-30-000 (Dec.. 4, 2001); Nevada Power Company v. Mirant Americas Energy Marketing, L.P., FERC Docket No. EL-02-31-000 (Dec. 5, 2001); Nevada Power Company v Reliant Energy Services, Inc., FERC Docket No. EL-02-32-000 (Dec. 5, 2001);  Nevada Power Company and Sierra Pacific Power Company v. El Paso Merchant Energy, L.P., FERC Docket No. EL-02-33-000 (Dec. 5, 2001); Nevada Power Company v. BP Energy Company, FERC Docket No. EL-02-34-000 (Dec. 5, 2001);  Nevada Power Company and Sierra Pacific Power Company v. American Electric Power Services Corp., FERC Docket No. EL-02-38-000 (Dec. 6, 2001).  


� See e.g. CPUC pleadings in Docket Nos.  ER01-2685-000 (Pacificorp); ER02-42-000 (GWF); ER02-146 et al. (Calpeak); ER02-189 (Fresno).


� All calculations and assumptions herein are subject to further refinement.


� Market prices used for comparison are based on proprietary information.  CPUC is currently investigating how this information may be  released to the FERC.  It should be noted that according to Enerfax.com as of December 12, 2001 forward prices for  Summer 2002 range from $23/Mwh-$42/Mwh for delivery at the California Oregon Border and $30/Mwh -$51.25/Mwh for Palo Verde.


� July 2001 prices used in this analysis reflect conditions of initial market stabilization in response to the June 19 Order.  Since July, forward prices in the west have continued to drop significantly.  The CPUC reserves the right to develop in testimony or through further pleadings additional market benchmarks reflecting forward prices under competitive conditions, including, for instance, western forward prices during other time periods, or 2000-2001 forward prices in other markets, e.g. PJM.  Particularly for the longest term contracts challenged herein, there is little basis for regional price divergence (twenty-five of the challenged contracts have terms of eight years or longer).  Generation permitting and construction lead times rarely exceed four years, and gas pricing is essentially national, particularly on a forward basis.


� For example, the cost of a peaking transaction with deliveries in Northern California is compared to forward on-peak prices for North of  Path 15 ( NP 15).


� Consistent with period used for the electricity forward prices, the gas price is based on futures prices during mid-July 2001.


� Although Calpine is only one generator and other generators may not have the same business model or profile, the information provided by Calpine is one indication of the price level that will sustain a profitable enterprise.  Some generators may have higher costs but others e.g. MUNIs may have lower costs.


� See  � HYPERLINK "http://www.calpine.com" ��www.calpine.com�, Investor Page, December 11, 2001 Conference Call,  Section 4: Question  & Answer  Session. . (http://www.corporate-ir.net/ireye/ir_site.zhtml?ticker=CPN&script=1100)


� TheCPUC maintains its position in Docket No. EL00-95-000 et al. that the variable 0&M costs should be $2/MWh for mitigation and refund purposes.  However, in taking a conservative approach in its analysis, CPUC staff used $4/MWh which is the midpoint between the CPUC’s position and the $6/MWh adopted by FERC for mitigation purposes.


� California Energy Outlook Electricity and Natural Gas Trends Report,  CEC Staff Draft Report, Appendix B, p. B-8


� In its  January 16, 2002  conference call with financial analysts, Calpine indicated that the net present value of all contracts over market prices is $6.5 billion.


� Based on non-gas indexed contracts.


� California Energy Outlook Electricity and Natural Gas Trends Report, CEC Staff Draft Report, Appendix B, p. B-8.


� The $750,000/MW capital costs is an informal estimate claimed by some parties. The CPUC does not necessarily agree with this estimate.  Assuming arguendo it is accurate , the CPUC staff has used this estimate in its analysis.


� Based on CPUC Decision 00-06-040, PG&E’s 2000 cost of capital decision.


� December 15 Order at 61,995.


� December 15 Order at 61,994.


� See D.97-08-056, 1997 Cal. PUC LEXIS 757 (1997).


� If the contracts are not abrogated in their entirety, the CPUC submits that reductions in both prices and duration of the contracts are necessary.  In addition, as discussed below, unjust and unreasonable non-price terms and conditions must be stricken.


� The CPUC reserves the right to identify additional unjust and unreasonable non-price terms and conditions.  Mitigation and termination issues are discussed above at pp. 25-27.


� E.g., Sempra, § 10.21; Calpeak (all seven), § 10.25; Constellation, § 3.14; High Desert, § 3.14;  Allegheny 1, § 3.7; PacifiCorp, § 16.15; Fresno, § 10.2(b); Wellhead-Gates and Wellhead-Panoche), § 10.2(b); Mirant Confirmation Agreement Exhibit A; Morgan Stanley, § 3.8; Williams, § 3.8; Alliance, § 3.8; Coral, § 10.2; PGET, § 3.7; and Sunrise, § 6.9.


� California law (which virtually all contracts provide is to apply to any disputes under the contract) is to the same effect.  Asdourian v. Araj,38 Cal. 3d 276, 291(1985) (“Generally a contract made in violation of a regulatory statute is void”); Homami v. Iranzadi, 211 Cal. App. 3d 1104, 1109-1110 (1989) (“The general principle is well established that a contract founded on an illegal consideration . . . is void”); Keene v. Harling, 61 Cal. 2d 318, 320-321 (1964) (“When the transaction is of such a nature that the good part of the consideration can be separated from that which is bad, the Courts will make the distinction, for the . . . law . . . [divides] according to common reason; and having made that void that is against law, lets the rest stand”).


� January 29, 2002 testimony of FERC Chairman Pat Wood, III before the United States Senate Committee on Natural Resources, p. 13.


� §5.1(d) of the EEI Master Agreement states that if a “Party becomes bankrupt” it is an “Event of Default” under the contract against the Party declaring bankruptcy.  §5.1(e) states that “the failure of such Party to satisfy the creditworthiness/collateral requirements agreed to pursuant to Article Eight hereof” is an “Event of Default.”  Thee relevant creditworthiness provisions in Article Eight,  §§8.1(b) and 8.2(b),  impose identical, symmetrical credit assurance requirements on both parties to a power purchase arrangement, with §8.1(b) protecting sellers (“§8.1(b)  Credit Assurances.  If Party A has reasonable grounds to believe that Party B’s creditworthiness or performance under this Agreement has become unsatisfactory, Party A will provide Party B with written notice requesting Performance Assurance determined by Party A in a commercially reasonable manner.  Upon receipt of such notice Party B shall have three (3) Business Days to remedy the situation by providing such Performance Assurance to Party A.  In the event that Party B fails to provide such Performance Assurance, or a guaranty or other credit assurance acceptable to Party A within three (3) Business Days of receipt of notice, then an Event of Default under Article Five will be deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five of this Master Agreement.”), and §8.2(b) protecting purchasers (“§8.2(b)  Credit Assurances.  If Party B has reasonable grounds to believe that Party A’s creditworthiness or performance under this Agreement has become unsatisfactory, Party B will provide Party A with written notice requesting Performance Assurance determined by Party B in a commercially reasonable manner.  Upon receipt of such notice Party A shall have three (3) Business Days to remedy the situation by providing such Performance Assurance to Party B.  In the event that Party A fails to provide such Performance Assurance, or a guaranty or other credit assurance acceptable to Party B within three (3) Business Days of receipt of notice, then an Event of Default under Article Five will be deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of this Master Agreement.”)  §1.45 states that: “’Performance Assurance’ means collateral in the form of either cash, Letter(s) of Credit, or other security acceptable to the Requesting Party.”


� §22.1(c) of the WSPP Agreement, Exhibit 33, declares the institution of bankruptcy proceedings by a party to be an “Event of Default” by such party, and §22.1(d) provides that “[t]he failure by the Defaulting Party to provide adequate assurances of its ability to perform all of its outstanding material obligations to the Non-Defaulting Party under the Agreement or Confirmation Agreement pursuant to Section 27 of this Agreement or substitute or modified provision in the Confirmation Agreement.”  § 27 provides that:  “Should a Party’s creditworthiness, financial responsibility, or performance viability become unsatisfactory to the other Party in such other Party’s reasonably exercised discretion with regard to any transaction pursuant to this Agreement and any Confirmation Agreement (after the transaction is agreed to or begins), the dissatisfied Party (the “First Party”) may require the other Party (the “Second Party”) to provide, at the Second Party’s option (but subject to the First Party’s acceptance based upon reasonably exercised discretion), either (1) the posting of a Letter of Credit, (2) a cash prepayment, (3) the posting of other acceptable collateral or security by the Second Party, (4) a Guarantee Agreement executed by a creditworthy entity; or (5) some other mutually agreeable method of satisfying the First Party.  The Second Party’s obligations under this Section 27 shall be limited to a reasonable estimate of the damages to the First Party (consistent with Section 21.3 of this Agreement) if the Second Party were to fail to perform its obligations.  Events which may trigger the First Party questioning the Second Party’s creditworthiness, financial responsibility or performance viability include, but are not limited to, the following:


The First Party has knowledge that the Second Party (or its Guarantor if applicable) are failing to perform or defaulting under other contracts.


The Second Party has exceeded any credit or trading limit set out in the Confirmation Agreement or other agreement between the Parties.


The Second Party or its Guarantor has debt which is rated as investment grade and that debt falls below the investment grade rating by at least one rating agency or is below investment grade and the rating of that debt is downgraded further by at least one rating agency.


Other material adverse changes in the Second Party’s financial condition occur.


Substantial changes in market prices which materially and adversely impact the Second Party’s ability to perform under this Agreement or any Confirmation Agreement occur.


If the Second Party fails to provide such reasonably satisfactory assurances of its ability to perform a transaction hereunder within three (3) Business Days of demand therefore, that will be considered an Event of Default under Section 22 of this Agreement and the First Party shall have the right to exercise any of the remedies provided for under that Section 22.  Nothing contained in this Section 27 shall affect any credit agreement or arrangement, if any, between the Parties.”


� Mirant Confirmation Agreement, Exhibit A, §§1(a), 1(f).


� Allegheny, Cover Sheet Article 8, and § 10.13.


� Williams, Cover Sheet Article 8, and § 3.16.  This termination right apparently expired on July 31, 2001 without Williams exercising it.


� Constellation, Cover Sheet Article 8, and § 3.15; High Desert, Cover Sheet Article 8, and § 3.15; and Morgan Stanley, Cover Sheet Article 8, and § 10.13.


� Calpine 2, §3.7.


� Pacificorp, §8.2.


� Sunrise, Cover Sheet Article 8 and § 8.2.  DWR does possess a subordinated lien on the personal property and contracts of Sunrise, but such a lien is subordinate to security interest held by Lenders to Sunrise.  § 10.19.


� Fresno, Cover Sheet Article 8 and § 5.5(b), § 8. 


� See, e.g., Allegheny § 3.9:  “No More Favorable Terms/Negative Pledge.  Party B shall not provide in any power purchase agreement payable from the Trust Estate for (i) collateral or other security or credit support with respect thereto, (ii) a pledge or assignment of the Trust Estate for the payment thereof, or (iii) payment priority with respect thereto superior to that of Party A, without in each case offering such arrangements to Party A.”  See also Calpine 1, § 8.5; Calpine 2, §, 3.11 and § 3.14; Constellation,  § 3.9; El Paso, § 3.10; High Desert, § 3.9;  Morgan Stanley, § 3.10; Williams,  § 3.10; Alliance, § 3.10; Coral, § 3.10, GWF, § 3.8; PGET, § 3.9, Sempra, § 10.20;  Calpeak (all seven), § 12.23; Fresno, § 3.8; PacifiCorp, § 16.17; and Wellhead-Gates and Wellhead-Panoche, § 3.8.


� Confirmation letter refers to the Master Power Purchase and Sale Agreement dated March 23, 2001 in Exhibit 1.


� Confirmation letter refers to the Master Power Purchase and Sale Agreement dated February 26, 2001 in Exhibit 12.


� Confirmation Agreement refers to the standard WSPP contract dated May 22, 2001.
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