STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: May 23, 2011

To: The Commission
(Meeting of May 26, 2011)

From: Edward Randolph, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject:  AB 976 (Hall) — Public contracts: consulting services:
community choice aggregators.
As amended: April 25, 2011.

LEGISLATIVE SUBCOMMITTEE RECOMMENDATION: OPPOSE
SUMMARY OF BILL:

As amended, AB 976 adds Section 1090.2 to the Government Code and would prohibit
any person or firm that has been awarded a contract for consulting services to advise a
public entity on the feasibility of creating a community choice aggregator from bidding
for or being awarded a contract for any work which is required, suggested, or otherwise
deemed appropriate in the end product of the consulting services contract.

SUMMARY OF SUGGESTED AMENDMENTS:
None.
DIVISION ANALYSIS:

AB 976 would limit the ability of a potential Community Choice Aggregator (CCA) to
contract for services from qualified companies that can provide accurate information to
the potential CCA on the feasibility and cost and benefits of creating a CCA that could
also provide future services to the CCA once it is created. There are a limited number of
gualified individuals and companies that can provide the consulting services and then
the procurement services needed to create and operate a CCA. The outright prohibition
on providing both consulting and procurement servers in this bill would have the impact
of stymieing the development of CCAs by limiting the ability of potential CCAs to seek
expert advice and/or operational support.
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The bill states that it is declaratory of existing law. However, the only law that we have
been able to find that contains such a provision is Public Contract Code section
10365.5, which applies only to state agencies. Section 10365.5 appears in Article 4, of
Chapter 2, of Part 2 of Division 2 of the Public Contract Code. Article 4 begins with
Section 10335. Subdivision (a) of that section states: “This article shall apply to all
contracts, including amendments, entered into by any state agency for services . . .”
(emphasis added).

Accordingly, it seems that this bill, which applies only to local agencies wishing to create
a CCA, is not declarative of existing law. If it is declarative of existing law, it is unclear
why this section is needed. If it is not declarative of existing law, as we believe, then it
appears that this bill is intended to impose a more stringent standard on CCAs than is
currently imposed by Government Code section 1090 which prohibit local government
officials from having a financial interest in an contract made by them in their official
capacity.. The Attorney General has opined that section 1090 does apply to
independent contractors who perform a public function, even on a temporary basis, (see
46 Ops. Cal. Atty. Gen. 74 (1965)) and thus should apply to consultants who advise a
public entity on the feasibility of creating a community choice aggregator. There may be
no need to impose a more stringent standard on CCAs.

PROGRAM BACKGROUND:

None.

LEGISLATIVE HISTORY:

None.

FISCAL IMPACT:

None.

STATUS:

AB 976 (Hall) is currently pending a vote on the Assembly floor.

SUPPORT/OPPOSITION:

None on file.

STAFF CONTACTS:

Edward F. Randolph, Director-OGA (916) 327-3277 efr@cpuc.ca.gov
Nick Zanjani, Legislative Liaison-OGA (916) 327-3277 nkz@cpuc.ca.qgov




Item 58 (10267)
Page 3

BILL LANGUAGE:

BILL NUMBER: AB 976 AMENDED
BILL TEXT

AMENDED IN ASSEMBLY APRIL 25, 2011
INTRODUCED BY Assembly Member Hall
FEBRUARY 18, 2011

2 3 . ' - , o
Code—xe ng—to—electrieity- An act to add Section

St o
I RG—FEOS

1
1090.2 to the Government Code, relating to public contracts.

LEGISLATIVE COUNSEL'S DIGEST

AB 976, as amended, Hall. —Eleetrieity:+ community echeoiee
aggregation— Public contracts: consulting services:
community choice aggregators.

Existing law prohibits a person, firm, or subsidiary thereof,
which has been awarded a consulting services contract from submitting
a bid for, or being awarded a contract for, the provision of
services, procurement of goods or supplies, or any other related
action which is required, suggested, or otherwise deemed appropriate
in the end product of the consulting services contract, except as
specified.

This bill would also prohibit a person, firm, or subsidiary
thereof, which has been awarded a consulting services contract for
advising a public entity on the feasibility of creating a community
choice aggregator, as defined, from submitting a bid for, or being
awarded a contract for any work including the procurement of electric
supply and renewable energy credits, or any other related action
which is required, suggested, or otherwise deemed appropriate in the
end product of the consulting services contract.

The bill would also specify that this provision is declaratory of
existing law.

By imposing new restrictions on local government entities with
respect to their contract procedures, the bill would impose a
state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these
statutory provisions.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 1090.2 is added to the
Government Code , to read:

1090.2. No person, firm, or subsidiary thereof that has been
awarded a consulting services contract to advise a public entity on
the feasibility of creating a community choice aggregator, as defined
in Sections 331.1 and 366.2 of the Public Utilities Code, may submit
a bid for, or be awarded a contract for, any work including the
procurement of electric supply and renewable energy credits, or any
other related action which is required, suggested, or otherwise
deemed appropriate in the end product of the consulting services
contract.

SEC. 2. Section 1 of this act is declaratory of
existing law.
SEC. 3. If the Commission on State Mandates

determines that this act contains costs mandated by the state,
reimbursement to local agencies and school districts for those costs
shall be made pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.
SECTION—1- Section 3662 of the Publie
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