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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: May 25, 2004

To: The Commission
(Meeting of May 27, 2004)

From: Alan LoFaso, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject: SB 1624 (Bowen) - Public Utilities Commission: Office of
Ratepayer Advocates.
As amended April 27, 2004

Legislative Committee Recommendation: Oppose.

Summary: This bill would authorize ORA to be a party in review of Commission
decisions in appellate court.

Digest: Existing law, P.U. Code 8309.5, establishes the Office of Ratepayer Advocates
(ORA) within the Commission and requires ORA to represent utility customer interests.

This bill would provide that ORA may be a party in any judicial proceeding challenging a
Commission action.

Analysis: According to the author, this bill is intended “to clarify the right of the Office of
Ratepayer Advocates within the State Public Utilities Commission (PUC) to intervene in
PUC proceedings and in the judicial review of decisions.”*

It has been suggested that SB 1624 simply clarifies existing law in permitting the Office
of Ratepayer Advocates (ORA) to appear as, and have all the rights of a party in any
...judicial proceeding pursuant to Article 3 (commencing with Section 1756) of Chapter
9 of the Public Utilities Code. It is the view of the Legal Division that this proposed
amendment is not a clarification of existing authority but would confer new authority on
ORA.

The plain language of the statute makes clear that ORA does not have the ability to
represent interests of customers and subscribers by filing a petition for writ of review.
Pursuant to section 309.5, ORA is authorized to represent the interests of public utilities

1 Senate Rules Committee, Floor analysis of SB 1624, at p. 1.
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customers and subscribers within the jurisdiction of the Commission. Filing a petition in
court is not “within the jurisdiction of the Commission”. There is no need to address the
legislative history since the statutory language makes plain that ORA is authorized to
represent customers within the jurisdiction of the Commission.

The plain meaning of section 309.5 is clear, and it is not necessary to resort to a review
of the legislative history. Nevertheless, review of legislative history for a recent
amendment to section 309.5 supports this view. In 2001, Pacific Bell challenged the
right of ORA to initiate a complaint proceeding at the Commission. Soon thereafter, the
Legislature added subsection (g), which stated, among other things, that ORA must
meet and confer with a regulated entity prior to filing a complaint with the Commission
concerning the violation of a law or Commission rule or order. It also amended
subsection (a) to change the mandate of ORA from representing customers and
subscribers in Commission proceedings to “within the jurisdiction of the commission”.
According to contemporaneous bill language, the 2001 amendments were intended to
clarify “the legislative intent behind [s]ection 309.5 by eliminating language that has
been interpreted by some entities to limit ORA’s role to open CPUC proceedings”. This
bill was intended to clarify the statute as the CPUC had interpreted it, to uphold ORA’s
ability to file complaints and initiate proceedings in various decisions and orders. (SB
201, as amended July 5, 2001, Bill Analysis by Kelly Boyd, Assembly Committee on
Utilities and Commerce, July 9, 2001, at 4-5).

The Legislature has intended to limit ORA’s representation of customers to matters
within the jurisdiction of the Commission. To take the next step and authorize ORA to
pursue judicial review of Commission decisions will confer new authority upon ORA.

Mary McKenzie of the Commission’s Legal Division contributed substantially to this
memo.

LEGISLATIVE HISTORY

Senate Floor: 27-9 (Pass to Assembly) (5/25/04)
Senate APPR.: 12-0 (Pass) (5/10/04)
Senate E.U.&C.: 5-0 (Pass) (4/13/04)

SUPPORT/OPPOSITION
Support: California Alliance for Consumer Protection (Verified 4/26/04)

Opposition: None on file.

LEGISLATIVE STAFF CONTACT

Alan LoFaso, Legislative Director alo@cpuc.ca.gov
CPUC-OGA (916) 327-7788

Date: May 25, 2004
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BILL LANGUAGE:

BILL NUMBER: SB 1624  AMENDED
Bl LL TEXT

AVENDED | N SENATE APRIL 27, 2004
AVENDED | N SENATE MARCH 22, 2004

| NTRODUCED BY Senat or Bowen
FEBRUARY 20, 2004

An act to anmend Section 309.5 of the Public Uilities Code,
relating to the Public Utilities Conm ssion

LEG SLATI VE COUNSEL' S DI GEST

SB 1624, as anmended, Bowen. Public Uilities Commission: Ofice
of Rat epayer Advocates.

Exi sting |l aw establishes a division within the Public Utilities
Conmi ssion to represent the interests of public utility custoners and
subscribers. Existing law requires the comission to develop a
code of conduct and procedures for ensuring that advocates and their
representatives fromthe division that are representing the interests
of custoners and subscribers on a particular case or proceeding are
not advi si ng deci si onmakers on the same case or proceeding.

This bill would replace references to the division with the Ofice
of Ratepayer Advocates, and woul d provide that the office is
aut horized to appear as a party and have all the rights of a party,
in any comm ssion proceeding or in any judicial proceeding
chal | engi ng a comm ssi on deci si on. The bill would require the
conmi ssion to devel op a code of conduct and procedures to ensure that
advocates and their representatives fromthe office that are
representing the interests of custoners and subscribers on a
particul ar case or proceedi ng, do not advise decisionmakers, or have
preferential access to information regarding the comm ssion's
del i berative process, on the sane case or proceeding.

Vote: mmjority. Appropriation: no. Fiscal conmittee:
no— yes . State-nmandated | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:

SECTION 1. Section 309.5 of the Public UWilities Code is anmended
to read:

309.5. (a) There is within the conmi ssion the Ofice of Ratepayer
Advocates, to represent the interests of public utility custoners
and subscribers within the jurisdiction of the conm ssion. The
O fice of Ratepayer Advocates nmy appear as, and have all the rights
of, a party in any conm ssion proceedi ng pursuant to Article 1
(comrencing with Section 1701), Article 2 (commencing with Section
1731), Article 4 (comencing with Section 1791), and Article 6
(comrencing with Section 1821) of, or in a judicial proceeding
pursuant to Article 3 (comencing with Section 1756) of, Chapter 9.
The goal of the Ofice of Ratepayer Advocates is to obtain the | owest
possible rate for service consistent with reliable and safe service
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| evel s. For revenue allocation and rate design matters, the Ofice
of Rat epayer Advocates shall primarily consider the interests of
residential and small conmercial custonmers. The amendnents nade to
this section by Chapter 440 of the Statutes of 2001 are not intended
to expand the representation and responsibilities of the Ofice of
Rat epayer Advocat es.

(b) The director of the Ofice of Ratepayer Advocates shall be
appoi nted by and serve at the pleasure of the Governor, subject to
confirmation by the Senate. The director shall annually appear
before the appropriate policy conmittees of the Assenbly and the
Senate to report on the activities of the Ofice of Ratepayer
Advocat es.

(c¢) The conmission shall, by rule or order, provide for the
assi gnment of personnel to, and the functioning of, the Ofice of
Rat epayer Advocates. The Ofice of Ratepayer Advocates may enpl oy
experts necessary to carry out its functions. Personnel and
resources shall be provided to the Ofice of Ratepayer Advocates at a
I evel sufficient to ensure that customer and subscriber interests
are fairly represented in all significant proceedings.

(d) The conmi ssion shall devel op appropriate procedures to ensure
that the existence of the Ofice of Ratepayer Advocates does not
create a conflict of roles for any enployee or his or her
representative or |egal counsel . The procedures shal
i nclude, but shall not be Iimted to, the devel opnent of a code of
conduct and procedures for ensuring that advocates and their
representatives on a particular case or proceeding are not advising
deci si onmekers , or have preferential access to information
regardi ng the comm ssion's deliberative process, on the sane
case or proceeding.

(e) The Ofice of Ratepayer Advocates may conpel the production or
di scl osure of any information it deens necessary to performits
duties fromentities regulated by the comm ssion provided that any
obj ections to any request for information shall be decided in witing
by the assigned conmi ssioner or by the president of the conm ssion
if there is no assigned conmi ssioner

(f) There is hereby created the Public Utilities Comi ssion
Rat epayer Advocate Account in the General Fund. Mneys fromthe
Public Utilities Conmm ssion Utilities Reinbursement Account in the
CGeneral Fund shall be transferred in the annual Budget Act to the
Public Utilities Conm ssion Ratepayer Advocate Account. The funds in
the Public Utilities Conm ssion Ratepayer Advocate Account shall be
utilized exclusively by the Ofice of Ratepayer Advocates in the
performance of its duties. The commission shall annually submt a
staffing report containing a conparison of the staffing | evels for
each five-year period.

(g) On or before January 10 of each year, the conm ssion shal
provide to the chairperson of the fiscal comittee of each house of
the Legislature and to the Joint Legislative Budget Conmittee all of
the follow ng information:

(1) The nunber of personnel years assigned to the Ofice of
Rat epayer Advocat es.

(2) The total dollars expended by the Ofice of Ratepayer
Advocates in the prior year, the estinated total dollars expended in
the current year, and the total dollars proposed for appropriation in
the foll owi ng budget year

(3) Workload standards and neasures for the Ofice of Ratepayer
Advocat es.

(h) The Ofice of Ratepayer Advocates shall agree to neet and
confer in an informal setting with a regulated entity prior to
issuing a report or pleading to the comr ssion regarding all eged
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m sconduct, or a violation of a law or a commi ssion rule or order,
raised by the O fice of Ratepayer Advocates in a conplaint. The neet
and confer process shall be utilized as an infornmal neans of
attenpting to reach resol ution or consensus on issues raised by the
O fice of Ratepayer Advocates regarding any regulated entity in the
conpl ai nt proceedi ng.



