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	STATE OF CALIFORNIA
	Public Utilities Commission

San Francisco

	M e m o r a n d u m



	Date:
	April 29, 2005

	
	

	To:
	The Commission

(Meeting of May 5, 2005)

	
	
	

	From:
	Delaney L. Hunter, Director

Office of Governmental Affairs (OGA) — Sacramento



	
	

	Subject:
	AB 1274 (J. Horton)  Telecommunications: prepaid mobile telephony services

As Introduced (February 22, 2005)

	



LEGISLATIVE SUBCOMMITTEE RECOMMENDATION: Support.

SUMMARY:  This bill would amend Section 247.1 of the Public Utilities Code, amend Section 41020 and add Section 41020.5 to the Revenue and Taxation Code by exempting prepaid wireless technology services from any state or local tax, fees, or surcharge.

AB 1274 suggests that prepaid phone service is preferred by at risk consumers (such as low income, fixed income, or those with bad credit) for its ease of use, flexibility in no “unused minutes” and low cost ($8-10 per month).  In the spirit of universal service, the bill proposes to exempt prepaid telephone services from being assessed any state or local taxes or surcharges.

DIVISION ANALYSIS (Telco):  Prepaid plans provide a number of benefits to consumers, and should be encouraged.  The nature of prepaid plans prevents large overage charges, and is ideal for not only low and fixed income customers, but also for inexperienced users such as teenagers, or those with bad credit.  The prepaid plans also benefit troops serving overseas (who are often sent these cards by charities).  The cost of programming the cards to collect state surcharges as well as the additional costs of collecting and remitting state surcharges creates barriers to the efficiency of providing this alternate service.  It would also mean the carrier would be subject to compliance audits, adding to the cost of regulation.

· AB 1274 proposes an exemption to paying taxes and surcharges for user of prepaid telephony service, popularly known as “pay-as-you-go” or “cash-and-carry”.

· The theory is that paying these taxes and surcharges would be burdensome for prepaid customers, most of who are on low or fixed-incomes.

· The author notes that assessing “other charges” on end users of prepaid plans is not appropriate in cases where the prepaid service provider or retail vendor has no billing system or billing capacity.

· Currently, California surcharges are assessed on all intrastate calls except for:

· Universal Lifeline Telephone Service (ULTS) billings;
· Charges to other certificated carriers for services that are to be resold;
· Coin sent paid telephone calls (coin in box) and debit card calls;
· Customer-specific contracts effective before 9/15/94; 
· Usage charges for coin-operated pay telephones; 
· Directory advertising; and,
· One-way radio paging.
· There are a number of advantages in place for prepaid plans, such as the ability to manage minutes of usage, avoiding overage charges (the phone shuts down when prepaid minutes are used up), ability to set up the phone to receive messages only, and no credit checks on signup.  With no possibility of unpaid phone bills, this decreases the cost of bad debts (an “above-the-line” cost).

· Requiring the collection and remittance of state surcharges will add to the cost of providing a service that benefits low income and at-risk consumers.  In addition to the surcharges and user fees (which cost users $0.47 per month), providers would have costs associated with collecting and remitting state surcharges, as well as compliance audits.  These costs could be passed along to users in the form of higher prices.

· It should be noted that in February 2005, the FCC ruled against AT&T because the carrier was not applying Federal universal service surcharges to their prepaid calling card plans
.  The FCC ruled that all prepaid calling card plans were subject to Federal universal service surcharges.

· Effective February 2005, FCC ordered all companies that offer prepaid services who had not charged Federal surcharges to file amended 499-A Forms and make appropriate payments with applicable late fees within 30 days
.

· The FCC noted that “numerous carriers have asserted that they comply with the requirements to contribute to universal service mechanisms and pay intrastate access charges on these calls today while continuing to offer calling card rates that are competitive with the rates offered by AT&T”
.

· Should competition for prepaid plans become an issue, there already exists an alternative for low income consumers from the CPUC through the Universal Lifeline Fund.  California consumers who meet certain income thresholds are eligible for subsidized unlimited flat rate landline service through the ULTS program for $5.34 per month, and are not subject to any taxes or surcharges (see above).

· Prepaid cards must be programmed with a set charge per minute.  For example, Cingular advertises two plans ($0.10 per minute and a $1.00 per day charge for days the phone is used, or a flat $0.25 per minute) and Net10 offers a flat $0.10 per minute charge.  While there exists the possibility of an incremental cost to implement California surcharge costs, the requirement for providers to have a system to collect and remit surcharges is already in place, per the FCC order mentioned above.  

STATUS:  This bill has not yet been heard in policy committee.

SUPPORT/OPPOSITION

Support: None on file.

Opposition: None on file.
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BILL LANGUAGE:

BILL NUMBER: AB 1274
INTRODUCED


BILL TEXT

INTRODUCED BY   Assembly Member Jerome Horton

                        FEBRUARY 22, 2005

   An act to amend Section 247.1 of the Public Utilities Code, to

amend Section 41020 of, and to add Section 41020.5 to, the Revenue

and Taxation Code, relating to telecommunications.


LEGISLATIVE COUNSEL'S DIGEST

   AB 1274, as introduced, Jerome Horton.   Telecommunications:

prepaid mobile telephony services.

   Under existing law, the Federal Communications Commission licenses

and partially regulates providers of commercial mobile radio

service, including providers of cellular radiotelephone service

(cellular), broadband Personal Communications Services (PCS), and

digital Specialized Mobile Radio (SMR) services (collectively, mobile

telephony service providers). The federal Mobile Telecommunications

Sourcing Act establishes uniform nationwide sourcing rules for state

and local taxation of mobile telephony services and preempts, in

part, state and local law.

   Existing law authorizes the Public Utilities Commission to

regulate telecommunications services and rates of telephone

corporations, except to the extent regulation of commercial mobile

radio service is preempted by federal law.

   Existing state law imposes taxes, surcharges, and fees on mobile

telephony service charges, including an emergency telephone

surcharge, consistent with the federal Mobile Telecommunications

Sourcing Act. Existing law authorizes a city, county, or city and

county to levy a utility user tax on the consumption of certain

utility services, including telephone service.

   This bill would exempt prepaid mobile telephony services, as

defined, from the imposition of any state or local tax, fee, or

surcharge.

   Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

  SECTION 1.  The Legislature finds and declares all of the

following:(a) Voice communication using wireless telecommunications

technologies (mobile telephony services) have become a necessity for

many California residents in order to communicate with family members

and existing or prospective employers and to access emergency

services using the 9-1-1 dialing code.

   (b) Prepaid wireless telecommunications service provides access to

the telecommunications system to persons with poor credit, persons

that want to control the number of minutes and charges, and is

predominantly used by low-income and fixed income customers.

   (c) Prepaid wireless telecommunications service can be provided to

consumers for a minimal cost of between eight dollars ($8) and ten

dollars ($10) per month.

   (d) Consumers purchase prepaid wireless telecommunications service

at retail locations in specific denominations of airtime. These

purchases are made on a "cash-and-carry" or "pay-as-you-go" basis

from retailers, so that no monthly or other periodic bills are sent

to customers.

   (e) Some local jurisdictions have enacted taxes, fees, and other

charges on a per line basis that are as high as $3.22 per month,

resulting in a significant regressive tax on prepaid wireless

telecommunications services.

   (f) Current taxes, fees, and other charges that are charged to end

users through monthly or other periodic itemized billing are not

appropriate for prepaid wireless telecommunications service

customers, where the prepaid service provider or retail vendor has no

billing system or billing capacity.

  SEC. 2.  Section 247.1 of the  Public Utilities Code  is amended to

read:

   247.1.  (a) The Mobile Telecommunications Sourcing Act (P.L.

106-252) was enacted for the purpose of establishing nationwide

uniform sourcing rules for the imposition of state and local taxes,

fees, and surcharges on mobile telecommunications services. In order

to establish a single, uniform sourcing rule, the federal act

partially preempted state and local law imposing taxes, fees, and

surcharges on a mobile telecommunications services customer whose

place of primary use is outside of the state in which the state and

local taxes, fees, or surcharges are imposed.(b) In accordance with

the Mobile Telecommunications Sourcing Act, which is incorporated

herein by reference, and notwithstanding Sections 280, 431, 739.3,

879, and 2881, the surcharges or fees under these sections do not

apply to any charges for mobile telecommunications services billed to

a customer where those services are provided, or deemed provided, to

a customer whose place of primary use is outside this state. Mobile

telecommunications services shall be deemed provided by a customer's

home service provider to the customer if those services are provided

in a taxing jurisdiction to the customer, and the charges for those

services are billed by or for the customer's home service provider.

   (c) Charges for mobile telecommunications services shall not be

made or accessed to persons receiving prepaid mobile telephony

service. 
     (c)   
    (d)    For purposes of this section:

   (1) "Charges for mobile telecommunications services" means any

charge for, or associated with, the provision of commercial mobile

radio service, as defined in Section 20.3 of Title 47 of the Code of

Federal Regulations, as in effect on June 1, 1999, or any charge for,

or associated with, a service provided as an adjunct to a commercial

mobile radio service, that is billed to the customer by or for the

customer's home service provider, regardless of whether individual

transmissions originate or terminate within the licensed service area

of a home service provider.

   (2) "Customer" means either (A) the person or entity that

contracts with the home service provider for mobile

telecommunications services, or (B) if the end user of mobile

telecommunications services is not the contracting party, the end

user of the mobile telecommunications service. This paragraph applies

only for the purpose of determining the place of primary use. The

term "customer" does not include either (A) a reseller of mobile

telecommunications service,  or  (B) a serving

carrier under an arrangement to serve the customer outside the home

service provider's licensed service area  , or (C) persons

receiving prepaid mobile telephony service  .

   (3) "Home service provider" means the facilities-based carrier or

reseller with which the customer contracts for the provision of

mobile telecommunications services.

   (4) "Licensed service area" means the geographic area in which the

home service provider is authorized by law or contract to provide

commercial mobile radio service to the customer.

   (5) "Mobile telecommunications service" means commercial mobile

radio service, as defined in Section 20.3 of Title 47 of the Code of

Federal Regulations, as in effect on June 1, 1999.  
   (6) "Mobile telephony services" means commercially available

interconnected mobile phone services that provide access to the

public switched telephone network (PSTN) via mobile communication

devices employing radiowave technology to transmit calls, including

cellular radiotelephone, broadband Personal Communications Services

(PCS), and digital Specialized Mobile Radio (SMR). "Mobile telephony

services" does not include mobile satellite services or mobile data

services used exclusively for the delivery of nonvoice information to

a mobile device. 
     (6)   
    (7)    "Place of primary use" means the street

address representative of where the customer's use of the mobile

telecommunications service primarily occurs, that must be:

   (A) The residential street address or the primary business street

address of the customer.

   (A) The residential street address or the primary business street

address of the customer.

   (B) Within the licensed area of the home service provider.  
   (8) "Prepaid mobile telephony services" means mobile telephony

service that is activated in advance by payment for a finite dollar

amount of service or for a finite set of minutes that terminate

either upon use by a customer and delivery by the mobile telephony

services provider of an agreed-upon amount of service corresponding

to the total dollar amount paid in advance, or within a certain

period of time following the initial purchase or activation, unless

additional payments are made, and the customer does not receive a

monthly billing statement. 
     (7)   
    (9)    (A) "Reseller" means a provider who

purchases telecommunications services from another telecommunications

service provider and then resells the services, or uses the services

as a component part of, or integrates the purchased services into a

mobile telecommunications service.

   (B) "Reseller" does not include a serving carrier with which a

home service provider arranges for the services to its customers

outside the home service provider's licensed service area.

    (8)   
    (10)    "Serving carrier" means a

facilities-based carrier providing mobile telecommunications service

to a customer outside a home service provider's or reseller's

licensed area.

    (9)   
    (11)    "Taxing jurisdiction" means any of the

several states, the District of Columbia, or any territory or

possession of the United States, any municipality, city, county,

township, parish, transportation district, or assessment

jurisdiction, or any other political subdivision within the

territorial limits of the United States with the authority to impose

a tax, charge, or fee.

  SEC. 3.  Section 41020 of the  Revenue and Taxation Code  is

amended to read:

   41020.  (a) A surcharge is hereby imposed on amounts paid by every

person in the state for intrastate telephone communication service

in this state commencing on July 1, 1977.(b) The surcharge imposed

shall be at the rate of one-half of 1 percent of the charges made for

such services to and including November 1, 1982, and thereafter at a

rate fixed pursuant to Article 2 (commencing with Section 41030).

   (c) The surcharge shall be paid by the service user as hereinafter

provided.

   (d) In accordance with the Mobile Telecommunications Sourcing Act

(P.L. 106-252), which is incorporated herein by reference, the

surcharge imposed under this section does not apply to any charges

for mobile telecommunications services billed to a customer where

those services are provided, or deemed provided, to a customer whose

place of primary use is outside this state. Mobile telecommunications

services shall be deemed provided by a customer's home service

provider to the customer if those services are provided in a taxing

jurisdiction to the customer, and the charges for those services are

billed by or for the customer's home service provider.

   (e) For purposes of this section:

   (1) "Charges for mobile telecommunications services" means any

charge for, or associated with, the provision of commercial mobile

radio service, as defined in Section 20.3 of Title 47 of the Code of

Federal Regulations, as in effect on June 1, 1999, or any charge for,

or associated with, a service provided as an adjunct to a commercial

mobile radio service, that is billed to the customer by or for the

customer's home service provider, regardless of whether individual

transmissions originate or terminate within the licensed service area

of the home service provider.

   (2) "Customer" means (A) the person or entity that contracts with

the home service provider for mobile telecommunications services, or

(B) if the end user of mobile telecommunications services is not the

contracting party, the end user of the mobile telecommunications

service. This paragraph applies only for the purpose of determining

the place of primary use. The term "customer" does not include (A) a

reseller of mobile telecommunications service,  or 
(B) a serving carrier under an arrangement to serve the customer

outside the home service provider's licensed service area  ,

  or (C) persons receiving prepaid mobile telephony service

 .

   (3) "Home service provider" means the facilities-based carrier or

reseller with which the customer contracts for the provision of

mobile telecommunications services.

   (4) "Licensed service area" means the geographic area in which the

home service provider is authorized by law or contract to provide

commercial mobile radio service to the customer.

   (5) "Mobile telecommunications service" means commercial mobile

radio service, as defined in Section 20.3 of Title 47 of the Code of

Federal Regulations, as in effect on June 1, 1999.  
   (6) "Mobile telephony services" means commercially available

interconnected mobile phone services that provide access to the

public switched telephone network (PSTN) via mobile communication

devices employing radiowave technology to transmit calls, including

cellular radiotelephone, broadband Personal Communications Services

(PCS), and digital Specialized Mobile Radio (SMR). "Mobile telephony

services" does not include mobile satellite services or mobile data

services used exclusively for the delivery of nonvoice information to

a mobile device. 
     (6)   
    (7)    "Place of primary use" means the street

address representative of where the customer's use of the mobile

telecommunications service primarily occurs, that must be:

   (A) The residential street address or the primary business street

address of the customer.

   (B) Within the licensed service area of the home service provider.

   (8) "Prepaid mobile telephony services" means mobile telephony

service that is activated in advance by payment for a finite dollar

amount of service or for a finite set of minutes that terminate

either upon use by a customer and delivery by the mobile telephony

services provider of an agreed-upon amount of service corresponding

to the total dollar amount paid in advance, or within a certain

period of time following the initial purchase or activation, unless

additional payments are made. 
     (7)   
    (9)    (A) "Reseller" means a provider who

purchases telecommunications services from another telecommunications

service provider and then resells the services, or uses the services

as a component part of, or integrates the purchased services into, a

mobile telecommunications service.

   (B) "Reseller" does not include a serving carrier with which a

home service provider arranges for the services to its customers

outside the home service provider's licensed service area.

    (8)   
    (10)    "Serving carrier" means a

facilities-based carrier providing mobile telecommunications service

to a customer outside a home service provider's or reseller's

licensed area.

    (9)   
    (11)    "Taxing jurisdiction" means any of the

several states, the District of Columbia, or any territory or

possession of the United States, any municipality, city, county,

township, parish, transportation district, or assessment

jurisdiction, or any other political subdivision within the

territorial limits of the United States with the authority to impose

a tax, charge, or fee.

  SEC. 4.  Section 41020.5 is added to the  Revenue and Taxation Code

, to read:

   41020.5.  (a) Notwithstanding any other law, including Section

37100.5 of the Government Code and Section 7284.2 of the Revenue and

Taxation Code, no city, county, or city and county may impose any

tax, fee, or surcharge on prepaid mobile telephony service when the

customer does not receive a monthly or other periodic billing

statement.(b) For purposes of this section, the following terms have

the following meanings:

   (1) "Mobile telephony services" means commercially available

interconnected mobile phone services that provide access to the

public switched telephone network (PSTN) via mobile communication

devices employing radiowave technology to transmit calls, including

cellular radiotelephone, broadband Personal Communications Services

(PCS), and digital Specialized Mobile Radio (SMR). "Mobile telephony

services" does not include mobile satellite services or mobile data

services used exclusively for the delivery of nonvoice information to

a mobile device.

   (2) "Prepaid mobile telephony services" means mobile telephony

service that is activated in advance by payment for a finite dollar

amount of service or for a finite set of minutes that terminate

either upon use by a customer and delivery by the mobile telephony

services provider of an agreed-upon amount of service corresponding

to the total dollar amount paid in advance, or within a certain

period of time following the initial purchase or activation, unless

additional payments are made.                            


� Order and Notice of Proposed Rulemaking In the Matter of AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services, WC Docket No. 05-68, Adopted February 16, 2005 (� HYPERLINK "http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-41A1.doc" ��http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-41A1.doc�).


� In 1999, when AT&T decided not to contribute to the Universal Service Fund based on its prepaid calling card revenues, the FCC released both its Telecommunications Reporting Worksheet, FCC Form 499-A, and Instructions to the Telecommunications Reporting Worksheet, Form 499-A.  Both documents made clear that carriers were expected to report prepaid calling card revenues and contribute to the Universal Service Fund based on those revenues.  See, e.g., Instructions to the Telecommunications Reporting Worksheet, FCC Form 499-A at 18 (dated July 1999) (stating that Line 223 should “include revenues from pre-paid calling cards provided either to customers or to retail establishments.  Gross billed revenues should represent the amounts actually paid by customers and not the amounts paid by distributors or retailers, and should not be reduced or adjusted for discounts provided to distributors or retail establishments.  All pre-paid card revenues are classified as end-user revenues.”).


� Order and Notice of Proposed Rulemaking In the Matter of AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services, WC Docket No. 05-68, Adopted February 16, 2005, Section III-D #37.
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