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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: June 10, 2005

To: The Commission
(Meeting of June 16, 2005)

From: Delaney L. Hunter, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject: SB 1068 (Escutia) Telecomm: Consumer Protections.
As Amended April 27, 2005

LEGISLATIVE SUBCOMMITTEE RECOMMENDATION: Oppose

SUMMARY: SB 1068 would require the Public Utilities Commission (PUC), by July 1,
2006, to develop and enforce telephone consumer protection rules that are
substantially similar to the provisions of G.O. 168 (the Telecommunications Consumer

Bill of Rights), which was stayed in January of this year (D.05-01-058) with the stated
intention of resolving these issues by the end of 2005.

DIVISIONAL ANALYSIS (Telecomm):

A. Initial comments:

» Currently, a Bill of Rights for telecommunications consumers is pending
Commission action. Commissioner Kennedy recently issued a draft ACR on the
Bill of Rights, and the CPUC expects to complete the current phase of its work
by year-end 2005. Thus, it would be improper for the PUC to support legislation
on this issue.

* Additionally, SB 1068'’s expressed intent to “establish consumer protections that
are at a minimum, as protective as those originally adopted by the commission in
Decision 04-05-057" may be difficult to measure, and therefore may result in
litigation.
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» Also of note, SB 1068’s July 1, 2006 deadline for CPUC compliance is six
months longer than the Commission’s own year-end deadline for consideration
of the same issues.

B. SB 1068 as compared to D.04-05-057 / G.0O. 168 (the Telecommunications
Consumer Bill of Rights):

SB 1068:

* incorporates, almost verbatim, the 7 rights listed in Part 1 (Bill of Rights) of G.O.
168, including:

0 a consumer’s right to personal privacy. (In D.04-05-057, the CPUC deferred
adopting rules on privacy until a later date because it was somewhat
controversial. In the reconsideration/ stay of D.04-05-057, the CPUC has not
yet addressed how it will handle the issues deferred in D.04-05-057, including
privacy rights.)

» proposes to codify highlights of each rule in Part 2 (Consumer Protection Rules)
of G.O. 168, but:

o makes more explicit the requirement that specified disclosures be in the
same language used to advertise the product or service, upon the customer’s
request, and

0 requires “the express consent of the customer,” rather than 25 days notice,
for any changes to a customer’s contract.

» proposes to codify highlights of Part 4 (Rules Governing Billing for Non-
Communications-Related Charges) of G.O. 168.

» omits codification of anything from Part 5 (Rules Governing Slamming
Complaints) of G.O. 168.

C. Comm. Kennedy’s draft ACR (5/2/05) distinqguished from SB 1068 & G.O. 168:

Commissioner Kennedy'’s draft ACR establishes freedom of choice as the most
important consumer protection.

» Kennedy'’s draft Bill of Rights: In addition to the rights listed in SB 1068 and
G.0. 168, Commissioner Kennedy's draft ACR also includes:

o0 The right to select the voice service you want and have that choice
respected.
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The right to access lawful content over the Internet without interference
from a broadband provider.

The right to purchase broadband services without being forced to buy
local calling service from the broadband provider.

The right to keep your local phone number when you change voice
service providers.

The right to receive clear and complete information about limitations on
service, including upload and download speeds, applications, security or
equipment.

The right to personal and financial security.

The right to receive clear and complete information about access to 911
emergency services.

 Kennedy’'s draft Consumer Protection Rules:

A. The draft ACR does not include the following rules set forth in proposed PUC
section 905(d) in SB 1068 (which follows G.O. 168) beyond the general rights
set forth in the draft ACR'’s Bill of Rights:

o

905(d)(1): Telephone corporations must publish rates, terms and
conditions for services on Internet Web sites.

905(d)(2): Telephone corporations shall make no misleading statements
about rates and services.

905(d)(3): Customer’s may cancel new service or contract within 30 days.

905(d)(4): Disclosures shall be provided in the same language as the
advertising at the request of the customer.

905(d)(5): Ads for pre-paid cards must disclose any geographic limitation,
minimum charges, expiration policies, and relevant fees or surcharges.

905(d)(6): Rules governing deposits to establish or reestablish service and
deposit refunds.

905(d)(7): Telephone corporations’ billing statements shall separately list
“government fees and taxes.”

905(d)(8): Telephone corporations shall credit payments the same day
received, and may only back-bill according to specified criteria.
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0 905(d)(9): Telephone corporations shall not change a customer’s contract
without the express consent of the customer. (G.O. 168 only requires 25
days notice.)

0 905(d)(10): Telephone corporations shall not terminate service without
giving the customer 7 days written notice.

0 905(d)(11): Telephone corporations shall investigate and resolve billing
disputes within 30 days, and may not charge late fees or penalties during
that time.

B. The draft ACR differs from the following rules set forth in proposed PUC
section 905(d) in SB 1068 (which follows G.O. 168) as follows:

0 905(d)(12): Telephone corporations shall provide all documents and
information requested by the Consumer Affairs Branch within 10
business days of the request.

0 905(d)(13): Telephone corporation employees’ ID cards must use a
distinctive format and have a photo of the employee. Employees must
present the card when requesting entry, and must ID themselves
whenever a customer asks.

0 905(d)(14): All carriers and voice service providers shall provide
access to 911 emergency service to the extent permitted by
technology.

+ Kennedy’'s draft Rules Governing Billing for Non-Communications-Related
Charges:

For the most part, Commissioner Kennedy’s draft ACR duplicates G.O. 168, and
is in accord with SB 1068 on this issue, except that the draft ACR removes the
“Definitions” section in its entirety as well as certain enforcement provisions.

 Kennedy’s draft Rules Governing Slamming of Complaints:

For the most part, Commissioner Kennedy’s draft ACR duplicates G.O. 168,
except that the draft ACR removes certain enforcement provisions. (SB 1068
does not address slamming.)

PROGRAM BACKGROUND: In May 2004, the CPUC passed D.04-05-057 and G.O.
168 establishing consumer protection rules for telecommunications services. In
January 2005, the CPUC stayed D.04-05-057 and G.O. 168 until further action by the
commission with respect to implementation, broader policy, viability and enforcement
issues. In the stay decision (D.05-01-058), the CPUC stated its’ intention to resolve
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these issues by the end of 2005.

OTHER STATES' INFORMATION:

Most states have deferred action on this issue until some fundamental
jurisdictional issues are resolved.

Minnesota passed legislation in 2004 which imposed requirements on wireless
carriers only. Minnesota’s version was similar to California Telecommunications
Bill of Rights Section 8B, which required notice of contract changes to wireless
customers. The wireless industry has filed suit in federal court challenging
Minnesota’s jurisdiction on this matter and this litigation is pending.

The National Association of State Utility Advocates (NASUCA) filed a petition
before the FCC to eliminate or regulate junk fees on telecommunications bills.
The FCC denied the petition but in its denial decision issued a Notice of
Proposed Rulemaking on whether or not state regulation of wireless carriers is
preempted by Federal Law.

New York state has pending legislation sponsored by the AARP.
Washington, D.C. has passed a consumer bill of rights that applies to energy

and telecommunications. It is similar, but not as comprehensive, as the
California version.

FISCAL IMPACT: The fiscal impact on the CPUC would be nominal since the CPUC
has been proceeding with consumer protections similar to those in these two bills and
had anticipated meeting enforcement requirements with existing personnel.

ECONOMIC IMPACT: No economic impact is anticipated.

STATUS: Awaiting hearing in the Assembly Utilities & Commerce Committee.

SUPPORT/OPPOSITION:

Su

ort: (Verified 4/27/05)

AARP California

Asian Law Caucus

California Alliance For Consumer Protection
California Small Business Association
Canal Alliance



Chinese for Affirmative Action

Chinese Newcomers Service Center
Community Technology Policy Council
Consumer Federation of California

Lao Family Community Development Inc.
Latino Issues Forum

Little Tokyo Service Center

Office of the Attorney General

The Utility Reform Network

Utility Consumers' Action Network

Opposition: (Verified 4/27/05)

CTIA - The Wireless Association

California Broadcasters Association

California Chamber of Commerce

California Manufacturers and Technology Association
California Retailers Association

Cingular Wireless

Cricket Communications

Los Angeles Economic Development Corporation
Nextel Communications

San Diego Telecom Council

Sprint Communications Company

T-Mobile

Verizon Wireless

STAFF CONTACTS:

Delaney Hunter dih@cpuc.ca.gov
OGA (916) 327-7788
Michael Omato mca@cpuc.ca.gov
Market Structure Branch (415) 703-1863
Katherine Morehouse ksm@cpuc.ca.gov
Telecomm Division (415) 703-5331

Date: June 10, 2005
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BILL LANGUAGE:

BILL NUMBER: SB 1068  AMENDED
Bl LL TEXT

AVENDED | N SENATE APRIL 27, 2005
AVENDED | N SENATE MARCH 30, 2005

| NTRODUCED BY  Senators Escutia and Bowen
(Coaut hors: Senators —-Alarcon— —
—anhd-—Figuerea— Al arcon, Al qui st
Ashbur n, Dunn, Fi guer oa,
Kuehl , and Speier )

FEBRUARY 22, 2005

An act to add Article 11 (comencing with Section 905) to Chapter
4 of Part 1 of Division 1 of the Public Utilities Code, relating to
t el econmuni cati ons.

LEQ SLATI VE COUNSEL' S DI GEST

SB 1068, as anended, Escutia. Tel ecommunications: consumner
protection.

Under existing law, the Public Utilities Comni ssion has regul atory
authority over public utilities, including telephone corporations.
Pursuant to existing law, the comm ssion adopted a general order
applicable to all conmi ssion-regul ated tel ecomunications utilities
known as the tel ecomruni cati ons consuners' Bill of Rights.

This bill would state the intent of the Legislature to establish
consumer protections that are at a mninmm as protective as those
originally adopted by the conmi ssion in the tel ecomunications
consumers' Bill of Rights. The bill would require that the
conmi ssion, by July 1, 2006, devel op and enforce consuner protection
rul es for tel ecomruni cations service, including nobile tel ephony
services, as defined, that achieve certain policies and neet
specified requirenents. The bill would additionally require that the
conmi ssion, by July 1, 2006, devel op and enforce consuner protection
rul es for charges for noncomunications services on tel ephone
corporation billings, that nmeet specified requirenents.

Under existing law, a violation of the Public Utilities Act or an
order or direction of the comrmission is a crine.

Certain provisions of this bill would be part of the act and an
order or other action of the conm ssion would be required to
i mpl enent certain of the provisions. Because a violation of the bill'
s provisions or of an inplenenting order or decision of the
conmi ssion would be a crine, this bill would inpose a state-mandat ed
| ocal program by creating new crimes.

The California Constitution requires the state to rei nburse |oca
agenci es and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for naking that
rei mbur sement.

This bill would provide that no reinbursement is required by this
act for a specified reason.

Vote: mmjority. Appropriation: no. Fiscal committee: yes.

St at e- mandat ed | ocal program yes.
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THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:

SECTION 1. Article 11 (commencing with Section 905) is added to
Chapter 4 of Part 1 of Division 1 of the Public Wilities Code, to
read:

Article 11. Teleconmunications Bill of Rights

905.

(a) It is the intent of the Legislature to establish consuner
protections that are at a nmnimum as protective as those originally
adopted by the conm ssion in Decision 04-05-057.

(b) For purposes of this section, the followi ng terms have the
fol | owi ng neani ngs:

(1) "Mobile tel ephony services" neans commercially avail abl e
i nterconnected nobil e phone services that provide access to the
public sw tched tel ephone network (PSTN) via nobile comruni cation
devi ces enpl oyi ng radi owave technology to transnmit calls, including
cel lul ar radiotel ephone, broadband Personal Conmunications Services
(PCS), and digital Specialized Mbile Radio (SMR). "Mbile tel ephony
servi ces" does not include nmobile satellite services or nobile data
servi ces used exclusively for the delivery of nonvoice information to
a nobil e device.

(2) "Contract" neans an agreenent to supply products or perform
services for conpensation, and includes a custonmer service agreenent
for tariffed services.

(c¢) The conmission shall, by July 1, 2006, devel op and enforce
consuner protection rules for tel ecomruni cati ons service, including
nobi | e tel ephony services, that achieve all of the follow ng
pol i ci es:

(1) A consunmer has a right to receive clear and conplete
i nfornati on about rates, terns, and conditions for avail able products
and services, and to be charged only according to the rates, terns,
and conditions to which the consuner has agreed. This includes the
right to receive available contracts and disclosures in the sane
| anguage as used in the marketing of the product or service.

(2) A consuner has a right to select services and vendors, and to
have t he consuner's choices respected by tel ecomruni cati ons service
provi ders.

(3) A consunmer has a right to personal privacy, to be protected
from unaut hori zed use of the consuner's records and persona
information, and to reject intrusive conmunications and technol ogy.

(4) A consunmer has a right to participate in public policy
proceedi ngs, to be inforned of his or her rights and what agencies
enforce those rights, and to have effective recourse if his or her
rights are violated.

(5) A consuner has a right to accurate and understandable bills
for products and services authorized by the consuner, and to fair
pronpt, and courteous redress for problens the consuner encounters.

(6) A consumer has the right to be treated equally with all other
simlarly situated consuners, free of prejudice or disadvantage.

(7) A consunmer has a right to safety and security of person and

property.
(d) The rul es adopted by the conm ssion pursuant to subdivision
(c) shall include all of the follow ng requirenments:

(1) A telephone corporation shall disclose its rates, terms, and
conditions of service and, upon request, provide its custoners with a
conpl ete expl anation of the charges conprising the custoner's bill
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A tel ephone corporation shall publish, and keep current on an
Internet Wb site, the rates, terns, and conditions for services it
offers for services for which it currently has custoners.

(2) A tel ephone corporation shall make no statement about rates
and services that is deceptive, untrue, or m sl eadi ng.

(3) (A A custoner may cancel, without term nation fees or
penal ti es, any new service or contract for service within 30 days
after the new service or contract for service is initiated.

(B) A tel ephone corporation shall provide a custoner with witten
confirmation of every order for service and a witten copy of each
contract between the tel ephone corporation and the custoner.

(© A contract for service may not incorporate other infornmation
by reference, except where the referenced infornation is provided in
a separate docunent provided sinmultaneously with the contract.

(D) Awitten confirmation shall include the rates, terns, and
conditions of service, including the customer's right to cancel the
service within 30 days.

(4) A telephone corporation shall provide a contract to a custoner
and nake the disclosures required pursuant to paragraphs (1) and (2)
in the same | anguage used to advertise the product or service, upon
the custoner's request.

(5) Every advertisenent of the price, rate, or unit value of a
prepaid calling card or prepaid calling service shall include a
di scl osure of any geographic limtation on the advertised price, any
m ni mum charges, any expiration policies, and any rel evant fees or
surcharges. If any | anguage other than English is used in the
advertising or pronmotion of the prepaid calling card or prepaid
calling service the disclosure shall be in that |anguage.

(6) A tel ephone corporation nay not require a deposit to establish
or reestablish service unless a custonmer is unable to denobnstrate
acceptable credit. No deposit inposed by a tel ephone corporation may
exceed twice the estimated monthly bill for basic service. Every
deposit shall be refunded after one continuous year of tinmely
paynments for basic service by the custoner, and not |ater than 30
days after basic service is discontinued.

(7) Every tel ephone corporation billing statenent shall be clearly
organi zed and contain a clear and conci se description of the product
or service for which the charges are inposed. Every billing

statenment may only contain charges for products and services which
have been aut horized by the customer. Al mandated government taxes,
surcharges, and fees required to be collected fromcustoners and to
be renmitted to federal, state, or |ocal governnents shall be
separately listed and identified as "governnent fees and taxes." This
section of the billing shall not include any charges for which the

t el ephone corporation is not required to remt the noneys to the
gover nnent .

(8) A tel ephone corporation shall credit paynents effective the
busi ness day paynents are received by the tel ephone corporation or
its agent. No billing shall include any previously unbilled charge
for intrastate service furnished nore than three nonths i mediately
preceding the date of the billing, except that the billing may
i ncl ude roami ng charges for nobile tel ephony services on a system
ot her than the subscriber's hone systemfor up to four nonths
i mredi ately preceding the date of the billing, and the billing may
i ncl ude charges for collect, third-party, and calling card calls for

up to the five nonths inmedi ately preceding the date of the billing.
Tel ephone corporations shall prorate charges for basic service for
partial nonths. Billings shall be based on the rates in effect at the

time the service was used.
(9) A tel ephone corporation shall not change a custoner's contract
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in awy that results in higher rates or nore restrictive terns or
conditions without the express consent of the custoner.

(10) A tel ephone corporation shall provide witten notice to any
customer whose paynments are overdue not |ess than seven cal endar days
prior to termnating service for nonpaynent. Basic exchange service
may not be di sconnected on any day that tel ephone corporation
representatives are not available to assist custoners.

(11) A tel ephone corporation shall investigate a custoner billing
di spute and reach a determ nation and comuni cate that deternination
to the customer within 30 days. During the investigation of the
custonmer billing dispute, no late charge or penalty may be coll ected
fromthe custoner, the charge in dispute may not be sent to
coll ection, and no adverse credit report nay be filed as to the
custonmer. Disputes shall be resolved pursuant to California |aw and
the forum for adjudication of disputes shall be the county in
California in which the custoner receives the billing or the custoner'
s primary place of use of the service. A tel ephone corporation shal
not hold custoners liable for costs resulting fromconpl aints before
t he conmi ssion, other agencies, or arbitrators.

(12) A tel ephone corporation shall designate one or nore
representatives to be available during regular business hours to
accept Consuner Affairs Branch inquires fromthe conm ssion. The
t el ephone corporation shall provide all docunents and information
requested by the branch

(13) A tel ephone corporation shall issue an identification card to
every enpl oyee who has occasion to enter the prem ses of custoners
on behal f of the tel ephone corporation. No tel ephone corporation
shall msrepresent, or allowits enployees to m srepresent, its
association or affiliation with the corporation when soliciting or
i npl enenting the custonmer's agreenent to purchase products or
servi ces.

(14) A tel ephone corporation shall provide every residentia
custoner, and every nobile tel ephony handset that is technologically
conpatible with its system wth access to the 9-1-1 energency
di aling systemregardl ess of whether an account has been established.

(e) The conmission shall, by July 1, 2006, devel op and enforce
consumer protection rules for charges for nonconmuni cations services
on tel ephone corporation billings, that include all of the foll ow ng:

(1) A tel ephone corporation billing nay not contain
nonconmuni cati ons rel ated charges unless the tel ephone corporation
obtains the express witten authorization of the custoner and the
t el ephone corporation uses a —PersonaltdentificationNunber

personal identification nunber (PIN or other
equal ly reliable security procedure approved by the conmi ssion, that
is designed to prevent persons or entities other than the custoner
and individual s authorized by the customer, from placing charges.

(2) A tel ephone corporation shall take reasonable precautions to

screen vendors and billing agents before agreeing to provide billing
servi ces for noncomunications rel ated charges by the vendor or
billing agent, in order to screen out unreliable or untrustworthy

busi ness entities.

(3) A tel ephone corporation shall not disconnect basic tel ephone
service for nonpaynent of noncommunications rel ated charges.

(4) A tel ephone corporation shall separately identify al
nonconmuni cations rel ated charges on every billing, with clear and
conci se descriptions of the product or service for which a charge has
been i nposed.

SEC. 2.
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No rei nmbursenment is required by this act pursuant to Section 6 of
Article XIIl B of the California Constitution because the only costs
that may be incurred by a |local agency or school district will be

i ncurred because this act creates a new crine or infraction,
elimnates a crinme or infraction, or changes the penalty for a crine
or infraction, within the nmeaning of Section 17556 of the Governnent
Code, or changes the definition of a crime within the neani ng of
Section 6 of Article XIIl B of the California Constitution.



