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:
Filing of Comments in Response to Federal Communications Commission Petition of Embarq Local Operating Companies for Limited Forbearance … from Enforcement of …Commission Orders on the ESP Exemption (“Embarq Petition”).  – WC Docket No. 08-8

RECOMMENDATION:  The California Public Utilities Commission (CPUC) should file reply comments in support of the Embarq Petition to the extent consistent with the Commission’s Decision 07-01-004 (Cox v. Global NAPs).
 

BACKGROUND:  The Embarq Local Operating Companies (“Embarq”)
 state in their Petition that they:

face a growing number of disputes about the appropriate compensation for terminating non-local calls routed to the public switched telephone network (“PSTN”) that originated in Internet Protocol (“IP”).  Increasingly, some carriers are claiming that their IP-to-PSTN voice calls are exempt from access charges because of a regulation that the Commission created in the 1980s for enhanced service providers (“ESPs”).  These carriers are claiming preferential treatment for IP-to-PSTN traffic by pretending that the ESP exemption prohibits local exchange carriers (“LECs”) like Embarq from recovery [of] ordinary compensation for terminating calls on the PSTN, simply because those calls originated with a service provider that uses IP technology.

As so stated, Embarq’s position describes a situation addressed by the Commission in Decision 07-01-004:

[The Global NAPs’] response misreads applicable law.  The only relevant exemption from the access charge regime under Federal law is for ISP-bound traffic rather than ISP-originated traffic…

D.07-01-004 concluded that telephone traffic that flows onto the public switched telephone network (PSTN), even if it at some point was originated by a VoIP or other enhanced service provider, should pay terminating access charges.

DISCUSSION:  The conclusion of D.07-01-004 is supported by common sense (all parties that use the PSTN should pay for it, as noted in that Decision), and by articulated FCC policy:

As a policy matter, we believe that any service provider that sends traffic to the PSTN should be subject to similar compensation obligations, irrespective of whether the traffic originates on the PSTN, on an IP network, or on a cable network.  We maintain that the cost of the PSTN should be borne equitably among those that use it in similar ways.
  

Embarq’s Petition, although styled as one for forbearance, is essentially asking for a declaratory reaffirmation of this earlier FCC pronouncement on IP-PSTN traffic.
  As the Commission has followed this lead, it seems appropriate for the Commission to support the Embarq Petition to the extent that it is consistent with D.07-01-004.  The CPUC reply comments would not go beyond supporting this position, and – in that context -- emphasizing the equitable notion that the costs of the PSTN should be borne by the parties using it.  The CPUC comments could also venture the general observation that more FCC clarity on interconnection issues generally would assist the Commission in carrying out its duties relating to the approval, arbitration and enforcement of interconnection agreements under 47 USC § 252.  

Assigned staff:  Legal Division –Chris Witteman (WIT, 5-5524)  

cc:  Lionel Wilson, Acting General Counsel 


     Helen Mickiewicz, Assistant General Counsel

� The filing date for Opening Comments on the Embarq Petition was February 19, 2008.  Because of short notice, and the Commission meeting schedule, it was not practically possible to bring this matter before the Commission in time to permit filing of Opening Comments.  


� The Embarq Local Operating Companies are Sprint-affiliated LECs.  


� In the Matter of IP-Enabled Services Notice of Proposed Rulemaking, WC Docket 04-36 (March 10, 2004), ¶¶ 33, 61, quoted in D.07-01-004, Slip Op. at 5.  (Emphasis added.)


� It is unclear why Embarq styles its Petition as one for forbearance rather than for declaratory relief under 47 CFR ¶ 1.2.  Most parties filed their comments in both WC Dockets 08-8 (Embarq) and 07-256, where Feature Group IP seeks “forebearance” from the precise opposite of what Embarq seeks, i.e., from a narrow interpretation of the ESP exemption.     
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