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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Crystal River Oil and Gas, L.L.C.,



Complainant,


vs.

Pacific Gas and Electric Company,



Defendant.


Case 00-07-004

(Filed July 6, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING
DENYING MOTION FOR TEMPORARY RESTRAINING ORDER
AND REQUIRING RESPONSE TO MOTION TO DISMISS

1. Summary

Crystal River Oil and Gas, L.L.C. (Crystal), which operates natural gas fields in northern California, filed this complaint against Pacific Gas and Electric Company (PG&E) on July 6, 2000, contesting PG&E’s announced decision to disconnect Crystal’s Durham Field in Butte County.  Crystal at the same time filed a motion for a temporary restraining order to prevent the disconnection.  PG&E on shortened notice responded to the complaint and the motion for a restraining order on July 14, and also filed a motion to dismiss for failure to state a cause of action.  This ruling denies the motion for a temporary restraining order and directs Crystal to file a response to PG&E’s motion to dismiss by July 27.

2. Background

Crystal asserts that there is a dispute between it and PG&E as to whether Crystal has breached its contract with PG&E, as that contract was amended on April 30, 1999.  Crystal asserts that PG&E intends to disconnect Crystal’s Durham Field from PG&E gas Line 156 because of the alleged breach, and that such disconnection would cause irreparable harm to Crystal.

PG&E responds that its relationship with Crystal is governed by a California Production Interconnection and Operating Agreement (CPIOA) dated May 30, 1997, as amended, and that the contract permits either party to terminate the CPIOA on 30 days' written notice after an initial one-year term.  PG&E states that it exercised that option in a letter sent to Crystal on February 23, 2000, and that it has offered to continue receiving gas from Durham Field at another connection point.

Both parties agree that the dispute underlying this action dates to February 15, 2000, when a PG&E customer, Fenn Farms, reported a gas outage.  Crystal interconnects with PG&E’s system near Fenn Farms.  PG&E claims that the February outage and other earlier outages were caused by Crystal’s operation of a compressor located 1 mile from Fenn Farms.  Crystal claims the outage was caused by PG&E’s negligence in maintaining pipeline operations.

Both parties urge speedy resolution of this matter because Fenn Farms will have a need for substantial amounts of natural gas for grain drying operations in late August or early September.

3. Temporary Restraining Order

By motion for a temporary restraining order, Crystal seeks to enjoin PG&E from disconnecting the Durham Field from PG&E’s Line 156 pending a Commission decision in this case.  It claims that, based on the declaration of Crystal’s manager that PG&E was negligent in its maintenance, there is a substantial likelihood that Crystal will prevail on the merits; that an injunction would cause no harm to PG&E; and that a disconnection would cause irreparable economic damage to Crystal.

PG&E argues that there is no likelihood that Crystal will prevail on the merits if PG&E shows that it exercised a contractual right to terminate on 30 days’ notice; that Crystal has not shown irreparable harm; that an injunction would put PG&E’s service to Fenn Farms at risk; and that the public interest in reliable gas utility service precludes an injunction on the facts alleged.

Historically, the Commission has held that the criteria it follows in issuing a temporary restraining order and preliminary injunction are as follows:  (1) that the requesting party is likely to prevail on the merits; (2) that the requesting party will suffer irreparable injury without the order; (3) that no substantial harm to other interested parties will occur; and (4) that the public interest will not be harmed.  (Westcom Long Distance, Inc. v. Pacific Bell, et al. (1999) 54 CPUC2d  244, 259.)  All four criteria must be met before the Commission will issue a temporary restraining order or preliminary injunction.  (H-10 Water Taxi Co., Ltd. v. Universal Marine Corp. (1978) 84 CPUC 375.)

Even accepting all of the allegations in the complaint as true, complainant has not met these tests.  If in fact each party has a contractual right to terminate their contract on 30 days’ notice, complainant is not likely to prevail on the facts that it alleges.  As to a showing of irreparable harm, complainant alleges only economic harm (i.e., business risks, cash flow, retaining leases, developing production).  While the Commission lacks jurisdiction to award damages (as opposed to reparations), nothing prevents complainant from seeking such damages in civil court in an action for breach of contract.  There is insufficient evidence to conclude that other interested parties would not be affected by the requested relief.  Finally, complainant has made no showing that granting a temporary restraining order is necessary in the public interest.

As the Commission has stated, a temporary restraining order is an unusual and extraordinary remedy, since it is based upon the pleadings and issued ex parte.  Accordingly, granting such a motion should be done with caution and extreme care.  (H-10 Water Taxi, 84 CPUC at 375.)  For the reasons stated, the motion for a temporary restraining order and injunction is denied.

4. Response to Motion to Dismiss

Both parties seek expedited consideration of this matter.  Accordingly, PG&E agreed to file its answer and other pleadings on July 14, eight days after the complaint was formally filed.  This ruling directs Crystal to file a response to PG&E’s motion to dismiss on or before July 27, 2000.  A decision on that motion will be issued promptly and, if a hearing is deemed necessary, a hearing will be scheduled as soon thereafter as can be arranged.

In its response to the motion to dismiss, Crystal is asked to address, with supporting declarations as necessary, the PG&E assertion that it is exercising its contractual right under Section 7.2 of the CPIOA to terminate for convenience on 30 days’ notice.  Crystal also is asked to address the PG&E assertion the parties have agreed in Section 7.10.5 of the CPIOA to limit jurisdiction to a California state court.

IT IS RULED that:

1. The motion for a temporary restraining order is denied.

2. Crystal is directed to file a response to PG&E’s motion to dismiss on or before July 27, 2000.

Dated July 18, 2000, at San Francisco, California.







Glen Walker

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion for Temporary Restraining Order and Requiring Response to Motion to Dismiss on all parties of record in this proceeding or their attorneys of record.

Dated July 18, 2000, at San Francisco, California.



Evelyn P. Gonzales

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.
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