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Application of Metromedia Fiber Network Services, Inc. (U-6030-C) for Modification of its Certificate of Public Convenience and Necessity to Comply with the California Environmental Quality Act.


Application 00-02-039

ADMINISTRATIVE LAW JUDGE’S RULING

1. Summary

This ruling denies the motion of Metromedia Fiber Network Services, Inc. (MFNS) to modify Rule 17.1(f)(1)(A) of the Commission’s Rules of Practice and Procedure (Rules), and its request for an exemption from the requirement to provide notice of the negative declaration to owners of land adjacent to the project.

2. Motion and Position of MFNS

On May 19, 2000, MFNS filed a motion “To Modify Rule 17.1(F)(1)(A) Notice Requirements.”  MFNS states that it is seeking “an order exempting MFNS from the requirement to provide notice by direct mail to all owners of land adjacent to the running line of its proposed fiber optic facilities in the San Francisco Bay Area and the Los Angeles Basin.”   

MFNS states in its motion that it filed the above-captioned application on February 25, 2000 to amend its certificate of public convenience and necessity to secure environmental review of its construction of 300 linear miles of fiber optic facilities.  MFNS states that the proposed construction will occur almost entirely in public rights-of-way or along rights-of-way operated by railroad entities.   

Rule 17.1(f)(1)(A) of the Rules provides that:

“Notice of the preparation of a Negative Declaration shall be given by direct mail to all organizations and individuals having previously requested such notice, and to owners of land, under, or on which the project may be located, and owners of land adjacent thereto.  Notice shall also be given to the general public by advertisement, not less than once a week, two weeks successively in a newspaper or newspapers of general circulation in the county or counties in which the project will be located.”


According to MFNS, the requirement of direct mail to owners of land adjacent to the project  “is overly burdensome and will cause unjustified delay.”  MFNS estimates that this requirement may result in MFNS having to identify as many as 35,000 land owners who own property adjacent to the project at a cost that could approach $183,000 and “could take up to two months simply to identify the parcel numbers which are adjacent to the project’s running line.”  MFNS also states that the cost to print and mail the notice to all adjacent land owners along the project’s route would result in additional costs.  MFNS also contends that the California Environmental Quality Act (CEQA) does not require direct mail notice to adjacent landowners. 

MFNS states that it stopped work in California when it determined in October 1999 that a CEQA review had not occurred in conjunction with its application for a Certificate of Public Convenience and Necessity, which was granted in Decision (D.) 98-07-108.   MFNS states that it understands that the publication of a proposed mitigated negative declaration (MND) is imminent.  If the MND is published around June 1, 2000, MFNS states that “there is a substantial likelihood that a Commission decision could issue on August 3, 2000 authorizing MFNS to commence construction.”  This amounts to approximately an 11 month delay.  If MFNS’s request for an exemption from the notice requirement is not granted, MFNS asserts that this will result in an additional delay in the CEQA review process, jeopardize its customer relationships, and place MFNS at a competitive disadvantage.  

In order to expeditiously process its application, MFNS requests that an expedited ruling issue.  Because the underlying application was not protested, MFNS does not expect any responses to the motion.  On May 24, 2000, MFNS contacted the undersigned to determine if the motion could be ruled in an expeditious manner due to the absence of the assigned Administrative Law Judge (ALJ) from the office.  As of today, no responses to the motion have been filed.

3. Discussion

I first note that the motion of MFNS seeks to “modify” the notice requirement in Rule 17.1(f)(1)(A).  An ALJ cannot modify a rule of the Commission.  Instead, any changes to the Commission’s rules must be noticed, approved by the Office of Administrative Law, and approved by the Commission.  Thus, to the extent the motion seeks to modify the notice requirements in Rule 17.1(f)(1)(A), that motion is denied.  

If MFNS is seeking to change Rule 17.1(f)(1)(A), that is an issue that should be raised in connection with the Commission’s Rulemaking 00-02-003 into the programs, practices, and policies related to the implementation of CEQA as it applies to jurisdictional telecommunications utilities.

The next inquiry is to address the request of MFNS to exempt it from the requirement that notice by direct mail to landowners adjacent to the project be given.  Rule 17.1(f)(1)(A) states that the notice of the preparation of a Negative Declaration “shall be given” to owners of land adjacent to the project.  The use of the word “shall” is usually understood to be a mandatory act. (See Public Utilities Code § 14.)  Rule 17.1(f)(1)(A) applies to all utilities that have a CEQA project that needs approval by the Commission.  If MFNS is granted a waiver from this noticing requirement, all other utilities would still have to abide by this rule unless similar waivers are sought.  

The Commission’s objectives behind Rule 17.1 are expressed in subdivision (b) of Rule 17.1.  Among the objectives are the following:

“(2) To ensure that environmental issues are thoroughly, expertly, and objectively considered within a reasonable period of time, so that environmental costs and benefits will assume their proper and co-equal place beside the economic, social, and technological issues before the Commission, and so that there will not be undue delays in the Commission’s decision-making process.

“(3) To assess in detail, as early as possible, the potential environmental impact of a project in order that adverse effects are avoided, alternatives are investigated, and environmental quality is restored or enhanced, to the fullest extent possible.”

When Rule 17.1(f)(1)(A) was adopted by the Commission, the Commission must have considered the various objectives behind the rule.  Since the notice to adjacent landowners was included as part of the noticing requirement, I am not in a position to second-guess the requirement of that rule.  Although this noticing requirement may result in MFNS having to incur additional costs and possible time delays, other utilities in similar situations are also impacted by this rule.  To ensure that the Commission “thoroughly, expertly, and objectively” considers the environmental issues associated with a project subject to our CEQA review, the requirement of notice to adjacent landowners should not be waived.  As noted in D.94-06-014 (55 CPUC2d 87), public participation is an essential part of the CEQA process, and affected parties should be given public notice and the opportunity to be heard. (55 CPUC2d at pp. 107, 125, fn. 7.) Granting a waiver of this notice requirement would open up the floodgates to additional requests for waivers, and result in the erosion of the policy behind the rule.  Accordingly, the request of MFNS for an exemption from the requirement to notice adjacent landowners should be denied.

IT IS RULED that:

1. The May 19, 2000 motion of Metropolitan Fiber Network Services, Inc. (MFNS) to modify Rule 17.1(f)(1)(A) is denied.

2. The request in the May 19, 2000 motion to exempt MFNS from the requirement to provide notice by direct mail to all owners of land adjacent to the proposed fiber optic construction project of MFNS is denied.

Dated May 26, 2000, at San Francisco, California.







John S. Wong

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on all parties of record in this proceeding or their attorneys of record.

Dated May 26, 2000, at San Francisco, California.



Kris Keller 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.
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