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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of Pacific Gas and Electric Company (U 39 E) to Confirm the Effectiveness of D.49937 and The Turlock Irrigation District Service Area Agreement, or in the Alternative, to Authorize Termination of the Turlock Irrigation District Service Area Agreement and Removal of Limitations in D.43185 and D.65185.


Application 99-08-018

(Filed August 9, 1999)

ADMINISTRATIVE LAW JUDGE’S RULING 

SETTING A PREHEARING CONFERENCE AND

REQUIRING PREHEARING CONFERENCE STATEMENTS

This ruling sets a prehearing conference (PHC) for 10:00 a.m. on March 3, 2000, in San Francisco, California.  At that time, parties should address the proper category for these proceedings, the need for hearing, the issues to be considered, and the timetable for resolving the proceedings, as well as the topics raised below.  By February 2, 2000, all parties shall file and serve PHC statements.  Parties shall also send the statements to the assigned Administrative Law Judge (ALJ) by e-mail.
  

Background

Pacific Gas and Electric Company (PG&E) filed its application (Application) on August 9, 1999 seeking clarification of the Commission’s policy on Service Area Agreements.  Service Area Agreements are contracts between energy providers in which the providers agree not to compete in each other’s service territories.  PG&E has a Service Area Agreement executed in 1953 (1953 Agreement) with the Turlock Irrigation District (Turlock).  According to PG&E, Turlock recently has taken steps to provide energy to PG&E customers that Turlock agreed not to serve in the 1953 Agreement.  PG&E asserts that a recent Commission decision casts doubt on the continued validity of such agreements.

In that decision, D.98-06-020, the Commission declined to approve a Service Area Agreement between PG&E and the Modesto Irrigation District (Modesto).  The agreement restricted competition between PG&E and Modesto for 25 years.  The Commission was troubled that the agreement would foreclose potential benefits of competition by preventing economic bypass of the transmission and distribution system.  The Commission stated that, “in general the Commission’s policy is to promote competition in all markets where competition may be economic.”
  In light of D.98-06-020, PG&E seeks clarification of current Commission policy in order to determine the appropriate response to Turlock’s alleged plans.

Protests

Several parties have protested or filed responses to PG&E’s application.  The protests and responses allege that the Commission lacks jurisdiction to decide the matter because 1) there is no ripe controversy between PG&E and Turlock and the Application improperly seeks an advisory opinion
; 2) the dispute is purely contractual and belongs in the civil courts
; 3) Turlock is not an entity regulated by the Commission
; and 4) the issues PG&E raises in the Application would be better handled in a broader policy context, such as the Distributed Generation rulemaking
 currently pending before us.
  PG&E disputes each jurisdictional argument.

Purpose of the PHC

The parties should be prepared to discuss the following topics at the PHC and should address each topic in their PHC statements:

· The proper category for these proceedings.  In its application, PG&E proposed that this proceeding be characterized as Quasi-Legislative.  In Resolution ALJ 176-3022 September 2, 1999 (Resolution ALJ 176), we found that this matter should be preliminarily categorized as Ratesetting.  Parties should address the appropriate category in their statements.

The need for and duration of a hearing on PG&E’s application.  PG&E proposed that there be no hearing on this matter, but Resolution ALJ 176 preliminarily determined that a hearing would be appropriate.  The parties should address whether a hearing is necessary, or, on the other hand, whether the Commission may resolve the issues raised in this proceeding based simply on briefing of legal precedent and/or stipulated facts.  If parties desire a hearing, they should indicate whether they are willing to stipulate to certain facts that might shorten the time needed for such a hearing,

· The issues to be considered in the proceeding.  The parties should also address whether the Commission’s recent decision in the Distributed Generation proceeding
 has any impact on the jurisdictional arguments raised here,

· The timetable for resolving the proceeding.  Pursuant to Commission Rule 49(b), the parties should meet and confer prior to filing their PHC statements in an attempt to stipulate to a schedule,

· Status of settlement discussions,

· Status of or need for discovery.  The parties should not wait for the PHC to conduct discovery, however,

· Whether the parties plan to file any motions in this proceeding, 

· Status of Turlock’s plans, if any, to compete with PG&E in the area covered by the 1953 Service Area Agreement.  PG&E asserts that Exhibits E, F, and G to its Application evidence plans by Turlock to compete with PG&E for customers.  The parties should address the accuracy of PG&E’s assertions.

Service of Pleadings

ORA’s protest suggests that PG&E be required to serve additional parties with its application.
  In view of the suggestions of several parties that our Distributed Generation rulemaking has bearing on this application, we agree with ORA.  While we have already issued a decision in the original Distributed Generation rulemaking, we have opened a new proceeding focusing on similar issues.
  We direct PG&E to serve its Application (along with a Notice of Availability of the Exhibits to the Application) on the parties to that proceeding no later than February 2, 2000.  The protest period shall be extended to March 3, 2000.

In addition, we request that the parties e-mail to the assigned ALJ any pleadings or other documents (save discovery) prepared in this proceeding.

Pending the taking of appearances at the PHC, parties shall use the temporary service list attached to this ruling in this proceeding.

Therefore, IT IS RULED that:

1. The Commission will hold a PHC in this proceeding at 10:00 a.m. on March 3, 2000, in San Francisco, California in the Commission Courtroom, State Office Building, 505 Van Ness Avenue (at McAllister), San Francisco, California.

2. All parties shall file and serve PHC statements by February 2, 2000.  Parties shall e-mail copies of their statements to the assigned ALJ.

3. By February 2, 2000, PG&E shall serve its Application (without Exhibits) in this proceeding on the parties to R.99-10-025.  PG&E shall serve a Notice of Availability of the Exhibits to its Application on the same parties.

4. Parties shall copy the assigned ALJ on any pleadings or other documents (save discovery) by e-mail.

5. Parties shall use the attached service list, which includes parties to R.99‑10‑025 and to this proceeding, as a temporary service list until we take appearances and prepare a new service list at the PHC.

Dated January 18, 2000, at San Francisco, California.







Sarah R. Thomas

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Setting A Prehearing Conference And Requiring Prehearing Conference Statements on all parties of record in this proceeding and Rulemaking 99-10-025 or their attorneys of record.

Dated January 19, 2000, at San Francisco, California.



Mae F. Dyson

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA 94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

� The e-mail address is srt@cpuc.ca.gov.


� D.98-06-020, mimeo., at 10.


� Protest of the Office of Ratepayer Advocates (ORA) at 5.


� Protest of ORA at 5.


� Protest of Turlock at 4.


� Rulemaking on the Commission’s Own Motion to Solicit Comments and Proposals On Distributed Generation and Competition in Electric Distribution Service, R.98-12-015, see also D.99-10-065 (Opinion Regarding Distributed Generation and Electric Distribution Competition mailed October 25, 1999).


� Protest of Turlock at 12; Protest of ORA at 2; Response of City and County of San Francisco at 2.


� A description of each category appears in Rule 5 of Cal. Pub. Util. Commission, Rules of Practice and Procedure.  The Commission rules are available on our website at � HYPERLINK http://www.cpuc.ca.gov/rules/table ��http://www.cpuc.ca.gov/rules/table�_of_contents.htm.


� See n.6 above.


� Protest of ORA at 11.


� Order Instituting Rulemaking into Distributed Generation, R.99-10-025 (Filed October 21, 199).  A service list for this proceeding is available on our website at http://www.cpuc.ca.gov/docket_card/R9910025.htm.


� See n.1 above for e-mail address.
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