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1. Summary

This ruling denies the motion of Pacific Fiber Link, L.L.C. (PFL)
 to compel discovery of internal oral and written communications by two Commission staff members that were made as part of the process of advising the Commission, Commission management and decision-makers on matters related to this proceeding.  This ruling is confined only to the depositions of John Boccio, of the Commission’s Energy Division, and to Joseph J. McIlvain, of the Commission’s Telecommunications Division.

2. Background

By electronic mail dated October 31, 2000, counsel for PFL and Commission counsel for Energy Division and Telecommunications Division deponents requested a ruling by the Administrative Law Judge (ALJ) on a discovery dispute.  Specifically, PFL seeks to compel responses to certain questions posed during the depositions of Boccio and McIlvain.  Counsel for the deponents objected to these questions on grounds of relevancy, official information privilege, and deliberative process privilege, and directed deponents not to answer.

In an ALJ Ruling dated November 7, 2000, counsel were directed to submit copies of the deposition testimony of Boccio and McIlvain, with disputed questions marked.  Parties also were directed to brief their position as to each disputed question.  PFL submitted the depositions and its brief on November 20, 2000; counsel for the two deponents submitted a responsive brief on December 1, 2000; and PFL submitted its reply brief on December 8, 2000.

An examination of the Boccio and McIlvain depositions shows that the objections of Commission counsel and his instructions to the witness not to answer came, generally, in the following types of questions:

· Questions seeking the specific content of communications with other Commission staff members related to the Commission’s granting of environmental approval, issuance of a stop work order, and issuance of operating authority involving PFL.

· Questions seeking the specific content of discussions with Administrative Law Judge Bushey related to the issues involving PFL or carriers similar to PFL.

· Questions seeking the specific content of communications with or in relation to orders, including a stop work order, contemplated by the Commission’s Executive Director.

· Questions related to the respective states of mind of Boccio and  McIlvain as to Commission actions taken or contemplated with respect to PFL.

Only two such objections were posed in the 114-page deposition of McIlvain.  Approximately 10 such objections were posed in the 445-page deposition of Boccio.  In addition, numerous transcript data requests were made, although it is not clear which of those may be resisted by deponents.  PFL reserved the right to pursue similar but unstated questions and data requests after a ruling on its motion to compel.

3. Relevancy Objection

Deponents’ first ground for objection is relevancy, and is based upon the limited scope of this proceeding.  In his Scoping Memo of March 9, 2000, Commissioner Duque identified the issues in this case as:

(a) Did [PFL] violate any provision of the California Environment Quality Act (CEQA), any provision of the Public Utilities Code, or any other relevant law or regulation in its construction activities related to this application?

(b) Has there been any uncorrected environmental damage related to any alleged violation by [PFL]?

(c) What mitigating circumstances, if any, should be considered by the Commission in assessing any alleged violations by [PFL]?

(d) What sanctions, if any, should the Commission consider in evaluating this matter?

Deponents argue that conversations confined to Commission staff members have no bearing on issues (a), (b) and (d).  Their only relevance, if any, would go to the mitigating factors to be considered in issue (c).  Even here, however, deponents argue that PFL, by its own admission, defends its actions based on information it obtained from Commission staff at the time.  According to deponents, PFL fails to describe how internal Commission communications, which PFL was not aware of at the time, can constitute mitigation for PFL’s actions or omissions.  

PFL responds by noting the broad scope of discovery favored by California law, citing Section 2017(a) of the California Code of Civil Procedure:

“Unless otherwise limited by order of the court in accordance with this article, any party may obtain discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to the determination of any motion made in that action, if the matter either is itself admissible in evidence or appears reasonably calculated to lead to the discovery of admissible evidence.  Discovery may relate to the claim or defense of the party seeking discovery or of any other party to the action.”

Deponents argue that CCP § 2017 is not controlling authority in proceedings before the Commission because the Commission is an administrative agency not bound by the Code of Civil Procedure. The authorities that are controlling, deponents state, are set forth in the Commission’s Rules of Practice and Procedure.  Rule 64 (form and admissibility of evidence) states: “[a]lthough technical rules of evidence ordinarily need not be applied in hearings before the Commission, substantial rights of the parties shall be preserved.”  Rule 65 (rulings on evidence) reads in relevant part:  “[t]he presiding officer shall rule on the admissibility of all evidence.”   

Deponents make valid points as to the admissibility of this evidence at hearing.  It is not clear how staff conversations and communications, not known to PFL at the time it began its construction activities, can provide a defense or mitigation of PFL’s activities.  It was what staff communicated to PFL (or failed to communicate) that may bear on the reasonableness of PFL’s actions.  At hearing, a relevancy objection may be considered on this basis.

However, PFL makes the stronger argument against a relevancy objection during deposition.  While it is true that the Commission is not bound by technical rules of evidence, it is also true that the Commission relies upon and is guided by such rules in the absence of rules of its own.  (Re Pacific Enterprises (1998) Decision (D.) 98-03-073 (“Commission generally follows the discovery rules that are found in the Code of Civil Procedure”).  Indeed,  Pub. Util. Code § 1794 provides in pertinent part:  “The commission or any commissioner or any party may, in any investigation or hearing before the commission, cause the deposition of witnesses residing within or without the state to be taken in the manner prescribed by law for like depositions in civil actions in the superior courts of this state....”  (Emphasis added.)  While the information sought by PFL in deposition may not itself be admissible at hearing, it cannot be said on this record that such information does not appear “reasonably calculated to lead to the discovery of admissible evidence.” (CCP § 2017.)

The analysis, however, does not end there.  Deponents linked their relevancy objection to the deliberative process privilege and the official information privilege that were also asserted.  That is, deponents would have us consider whether the degree of relevance of the information sought should be a factor in balancing the interests of the parties, as discussed below.

4. Privilege Objections

Deponents raise two privileges against revealing their intra-agency conversations and records in dealing with PFL.  The first is the common law deliberative process privilege, which is codified at Government Code § 6255:

“The agency shall justify withholding any record by demonstrating that the record in question is exempt under express provisions of this chapter or that on the facts of the particular case the public interest served by not making the record public clearly outweighs the public interest served by disclosure of the record.”

The second privilege relied upon by deponents is found in Evidence Code § 1040, which states in relevant part:

“(b) A public entity has a privilege to refuse to disclose official information, and to prevent another from disclosing official information, if the privilege is claimed by a person authorized by the public entity to do so and:....(2) Disclosure of the information is against the public interest because there is a necessity for preserving the confidentiality of the information that outweighs the necessity for disclosure in the interest of justice; but no privilege may be claimed under this paragraph if any person authorized to do has consented that the information be disclosed in the proceeding.  In determining whether disclosure of the information is against the public interest, the interest of the public entity as a party in the outcome of the proceeding may not be considered.”     

The landmark California case on the deliberative process privilege is Times Mirror Company v. The Superior Court of Sacramento County (1991) 53 Cal. 3d 1325.  In Times Mirror, the Los Angeles Times sought to obtain appointment schedules, calendars, notebooks, and other documents from the Governor’s office pursuant to the Public Records Act.  The Governor’s office opposed the request.  The California Supreme Court agreed with the Governor’s office and concluded that the records were properly withheld.  After observing that state precedents relating to the deliberative process privilege are relatively scarce, the Court performed an extensive analysis of federal cases.  In doing so, the Court stated:

“The key question in every case is ‘whether the disclosure of materials would expose an agency’s decisionmaking process in such a way as to discourage candid discussion within the agency and thereby undermine the agency's ability to perform its functions."  (53 Cal. 3d at 1342, citing Dudman Communications v. Dept of Air Force (D.C. Cir. 1987) 815 F.2d 1565, 1568.)

Subsequent cases have followed Times Mirror.  In California First Amendment Coalition v. Superior Court (1998) 67 Cal. App. 4th 159, the Court of Appeal stated that there are essentially three policy bases for the deliberative process privilege:

“First, it protects creative debate and candid consideration of alternatives within an agency, and, thereby, improves the quality of agency policy decisions.  Second, it protects the public from the confusion that would result from premature discussions occurring before the policies affecting it have actually been settled upon.  And third, it protects the integrity of the decision-making process itself by confirming that ‘officials should be judged by what they decided[,] not for matters they considered before making up their minds.’”  (67 Cal. App. 4th at 170, quoting Jordan v. United States Dept. of Justice (D.C. Cir. 1978) 591 F.2d 753, 772-73.)

The first of these policy bases for finding information privileged – protecting creative debate and candid consideration of alternatives within an agency – appears applicable here.  In their depositions, Boccio and McIlvain have stated that they were dealing with something they considered a “legal gray area,” in a situation they had not previously encountered:  applying CEQA to a non-dominant interexchange carrier (NDIEC).  As PFL states:

“Commission staff in two different departments (telecommunications and CEQA) repeatedly and consistently counseled PFL that they were unclear what, if any, CEQA rules applied to NDIECs such as PFL.  PFL’s discovery thus far has demonstrated that at the time of PFL’s inquiries, the Commission apparently had not conducted a full CEQA review of a carrier with only NDIEC status in the 30 years since CEQA was enacted.  Thus, there was no precedent to follow.  PFL’s discovery and the Commission staff’s own declarations indicate that there were no policies, no memoranda written, and no notes kept regarding the CEQA status of NDIECs during the period from the fall of 1998 to July 1999, when the Commission issued a stop work order against PFL.”  (PFL Brief and Motions, at 2.)

Assuming that PFL’s depiction is accurate, it shows a situation that apparently called for creative debate and candid consideration of alternatives within the agency.  

Deponents also argue that the third policy basis cited by California First Amendment Coalition - judging the Commission for what it decided, not for matters considered by staff prior to a decision - is also presented by this case.
  According to deponents, “PFL apparently desires to make an issue of the decisions not made; PFL wants to discover the options considered but rejected, the competing theories and ideas that did not prevail in the Commission’s decision-making process.”  (Staff Response, at 14.)

PFL responds that California law does not recognize privileges that are not codified, such as the common law deliberative process privilege.  PFL relies on Evidence Code § 911 (privileges are not recognized in the absence of a statute) and Marylander v. Superior Court (2000) 81 Cal. App. 4th 1119 (“the Legislature has decreed there are no privileges except as provided by statute”).  Citing Marylander, PFL asserts that Evidence Code § 1040, the official information privilege, “represents the exclusive means by which a public entity may assert a claim of governmental privilege based on the necessity for secrecy.”  (81 Cal. App. 4th at 1126.)

PFL fails to address Government Code § 6255, which deponents assert is the codification of the deliberative process privilege, nor does PFL explain why the Times Mirror decision, handed down 24 years after Evidence Code § 911 was promulgated, is not good law.  

Nevertheless, both parties appear to agree that the analysis required by a public agency’s assertion of privilege based on the necessity for secrecy is similar under both the deliberative process privilege and the official information privilege set forth in Evidence Code § 1040.  Specifically, both parties appear to agree that if the information sought is deemed relevant in discovery disputes, then a balancing test, or weighing of competing interests, should be performed to determine whether an agency’s assertion of privilege is valid.  According to the California Attorney General, “the balancing test necessary under Evidence Code section 1040 is essentially equivalent to that set forth in section 6255 [of the Government Code]...”  (78 Op. Atty. Gen. Cal. 103.)

The Marylander decision found error in the trial court’s failure to consider petitioner’s need for the evidence, as well as its failure to examine the evidence to evaluate its potential importance to the litigation.  Instead, the trial court in Marylander erroneously found the privilege asserted to be absolute rather than conditional.  

Here, all parties agree that the privileges at issue are conditional.  In such a case, based both on Times Mirror and Marylander, the burden on a court (or, in this case, the hearing officer) is to perform the “...necessary steps of evaluating petitioner’s need for the information and weighing that against the general interest in nondisclosure...”  (Marylander, 81 Cal. App. 4th at 1129.)  

Having examined the deposition testimony of Boccio and McIlvain, as well as other record pleadings and proffered testimony in this case, I do not agree with PFL that an in camera examination of the challenged testimony or data is required.  I do find, however, that the balancing test recommended by Times Mirror and by Marylander is necessary.  

5. Balancing Test

The cases cited by the parties provide examples as to the manner in which civil courts have performed balancing tests.  In a case relied upon by PFL, Shepherd v. Superior Court (1976) 17 Cal. 3d 107, the following guidance is offered:

“In the interest of judicial economy we offer several comments relative to the proper exercise of discretion in the determination contemplated by subdivision (b)(2) of section 1040.  As indicated above, this determination requires that the trial court consider, with respect to each item of material found to be discoverable under the provisions of Code of Civil Procedure section 1985, whether there is ‘a necessity for preserving the confidentiality of the information that outweighs the necessity for disclosure in the interest of justice.’  If it decides that question in the affirmative, then “[disclosure] of the information is against the public interest’ and the particular item should be deemed privileged.  If it decides that question in the negative, production should be ordered.  Such a weighing procedure will entail a separate assessment of the ‘necessity for disclosure in the interest of justice’ and the ‘necessity for preserving the confidentiality [of the subject information].’

“Implicit in each assessment is a consideration of consequences – i.e., the consequences to the litigant of nondisclosure, and the consequences to the public of disclosure.  The consideration of consequences to the litigant will involve matters similar to those in issue in the determination of materiality and good cause in the context of Code of Civil Procedure section 1985, including the importance of the material sought to the fair presentation of the litigant’s case, the availability of the material to the litigant by other means, and the effectiveness and relative difficulty of such other means.  The consideration of the consequences of disclosure to the public will involve matters relative to the effect of disclosure upon the integrity of public processes and procedures[.]”  (17 Cal. 3d at 125-26, brackets in original.)

PFL cites Marylander for the same process:  “[i]n weighing these interests, the Court of Appeals held that the following factors must be considered:  the importance of the information to a fair presentation of litigant’s case; the availability of the material to the litigant by other means; and the effect of disclosure on public processes.”  (PFL Brief and Motions, at 14.)

The first question then is how important is the information at issue for a fair presentation of PFL’s case?  As noted above in the discussion of relevancy, internal communications by advisory staff members who are not parties to this proceeding appear to have little relevance to PFL’s defense if PFL did not know the content of those communications before it began its construction activities.  PFL could not have relied on such communications to guide its own actions.  What appears to be important is what information was communicated to PFL by staff, and PFL has that information.  To the extent PFL seeks to make the Commission’s CEQA practices an issue in this proceeding, information supporting that approach has been made available to PFL.  Counsel for the two deponents has not objected to questions about the Commission’s CEQA practices for NDIECs and competitive local carriers.  In fact, as PFL acknowledges, the two deponents in statements to PFL at the time, in declarations, and in deposition have candidly described the Commission’s practices in place for dealing with CEQA issues.  

This conclusion is reinforced by PFL’s own arguments on this issue.  PFL describes the importance of the information to its case:  “[t]he information sought is central to determining whether the Commission had clear rules in place that PFL sought to avoid, or rather whether the rules were so unclear that the Commission’s own staff members were uncertain how CEQA rules applied, and/or may have exercised a type of prosecutorial discretion in not enforcing CEQA rules.”  (PFL Brief and Motions, at 14.)  The question of whether the Commission had clear rules – in other words, rules that someone from the outside, such as a telecommunications utility, could understand – must be answered from the perspective of an outsider, not from confidential documents or conversations that were not communicated to the outsider.  In any event, the two deponents have stated in declarations and in deposition that they were uncertain how CEQA rules applied to NDIECs such as PFL in the relevant time period.  

As to the second question in the balancing test, deponents concede that the specific information sought by PFL is not available by any means except through the deponents themselves.  On a more general level, however, PFL has access to information about the state of Commission practices and procedures relating to CEQA during the relevant time period.  For example, PFL can consult D.99‑12‑048 and D.99-12-050 regarding the elimination of a batch CEQA process for competitive local carriers, and Rulemaking 00-02-003, the telecommunications CEQA rulemaking.  PFL acknowledges that deponents have provided, in statements to PFL and in declarations and in discovery, information about the general state of CEQA as the Commission applied it to telecommunications companies during the relevant time period.  

The third question in the balancing test relates to the effect of disclosure on public processes.  Marylander acknowledges that disclosure might “expose an agency’s decisionmaking process in such a way as to discourage candid discussion within the agency and thereby undermine the agency’s ability to perform its functions.”  (81 Cal. App. 4th, at 1129.)  The information sought here goes to discussions among advisory staff members on how to advise the Commission in decisions it was required to make regarding PFL; discussions with the Executive Director before he exercised decision-making authority delegated to him by the Commission; discussions with an administrative law judge engaged in a decision-making role; and the thought processes of two staff members as they engaged in these discussions.
  Boccio and McIlvain are not parties to this proceeding.  They (and the departments they represent) are advisors whose expertise and experience help guide the Commission in its decision-making role.  Their comments and recommendations to decision-makers are clearly sensitive and confidential, and one can easily infer a chilling effect on such comments and recommendations if advisers believe that those communications will later be made public.  As Times Mirror puts it:

“’Give every man thy ear, but few thy voice,’ Shakespeare’s Polonius advised.  Those in policy-making positions of government would do well to abide the admonition.  Access to a broad array of opinions and the freedom to seek all points of view, to exchange ideas, and to discuss policies in confidence, are essential to effective governance in a representative democracy.”  (53 Cal. 3d at 1347, citation omitted.)

Based on the record as a whole, and applying the balancing tests described by the courts in Times Mirror, Marylander and Sheperd, I conclude that the necessity for preserving the confidentiality of the information sought outweighs the public interest served by disclosure of the information.  Accordingly, the information sought is deemed privileged, and the motion to compel its production is denied.   

6. Further Discovery Matters

In its Brief and Motions, PFL asks for a ruling on further discovery from Andrew C. Barnsdale, of the Commission’s Energy Division, and from James Nelson, from the California Department of Fish and Game.  In a joint filing on December 1, 2000, the California Department of Fish and Game and the Consumer Services Division ask that the discovery request as to Nelson be stricken because it was not part of the review requested by PFL and deponents’ counsel, nor was it part of the November 7, 2000, ruling establishing the briefing schedule.  Nelson’s deposition involved different objections and different counsel.  PFL has not responded to the joint filing.  For good cause shown, the discovery request as to Nelson is stricken.  On my own motion, and for similar reasons, the discovery request as to Barnsdale also is stricken.

IT IS RULED that the motion of Pacific Fiber Link, L.L.C., to compel production and further depositions, and its motion for in camera review, are denied.

Dated December 13, 2000, at San Francisco, California. 



/s/  GLEN WALKER



Glen Walker

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion to Compel on all parties of record in this proceeding or their attorneys of record.

Dated December 13, 2000, at San Francisco, California.

/s/ TERESITA C. GALLARDO

Teresita C. Gallardo 

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074,

TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

� Since the start of this proceeding, PFL has changed its name to 360networks (USA) inc.  


� Deponents state that the second policy basis cited in California First Amendment Coalition – premature discussion before formation of a policy – is not applicable here.


� It would be preferable to address each specific question and transcript data request individually, but the parties have briefed the questions and data requests generally, and PFL has reserved the right to make further unidentified requests on a generic basis if its motion to compel is granted.  Moreover, PFL has presented individual questions and data requests in a somewhat confusing matrix, cross-referenced to portions of the transcripts in which many pages of questions, objections and discussion are all highlighted with a yellow marker.  In view of this, it is appropriate to address the questions generally, as the parties have done.





85673
- 1 -
- 14 -

