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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Paula Karrison,

                                               Complainant,

                        Vs.

A&P Moving,

                                               Defendant.


Case 95-03-057

ADMINISTRATIVE LAW JUDGE’S RULING

RESOLVING ALL PENDING DISCOVERY MOTIONS

AND MOTION TO DISMISS

After the Prehearing Conference (PHC) on June 20, 2000, Paula Karrison (Karrison) initiated discovery.  Soon thereafter Karrison filed motions:  for an expedited discovery conference, to compel the production of documents with sanctions, for reconsideration of the ruling on August 4th, and a second motion for a discovery conference, including an extension of the existing schedule.  Defendant, A&P Moving, Inc. (A&P, A&P Moving), filed responses to Karrison’s motions and a motion to compel the production of documents and a motion to strike or dismiss the complaint.  In addition, two parties making a special appearance, Macon Insurance Company (Macon) and Fireman’s Fund, filed a joint-motion to quash a subpoena served on them by Karrison.
 

Because these motions were filed in a manner overlapping the time for responses to a previously filed motion, resolution was delayed until the time to respond to all motions had passed.  Accordingly, this ruling now resolves all pending motions and discusses them in the context of the relevant issues in this proceeding.

Motion for Reconsideration of April 4 Ruling

Karrison requests that the April 4th Ruling be reconsidered.  

The ruling issued on April 4, 2000 outlined the issues to be addressed in this proceeding, based upon prior Commission decisions and Administrative Law Judge (ALJ) rulings.  Subsequently, I granted Karrison’s request and allowed her to address any errors of interpretation in my ruling, specifying that this was not to be construed as approval of an appeal of the ruling to the Commission.  I reviewed my ruling for any unintended error and concluded there was none.  Finding no error, I made no changes to the list of issues.

As I have explained once before, no further appeals to the Commission will be authorized since the Commission has resolved Karrison’s argument regarding the applicable law and relevant issues in this proceeding in prior interim decisions.  Since I have once reviewed this ruling, the motion for reconsideration is denied.

Burden of Proof

In a letter of August 4, 2000, Karrison asks me to reconsider my findings that she has the burden of proof in this proceeding.  The letter shows Karrison’s misunderstanding of the Commission enforcement proceeding to which I referred at the PHC.  The investigation to which she refers is an informal investigation that our staff conducts to avoid formal complaint proceedings, such as this one.  It is not an affidavit presented to the Commission for the institution of a formal investigation to which I referred.  The burden of proof in this proceeding is that of the complaining party, Karrison, and there is no error in this ruling.

Motion to Dismiss

A&P Moving makes a motion to strike or dismiss the complaint or declare complainant a vexatious litigant.  A&P argues that:

1.  Karrison failed to pay her bill for storage, therefore, has no proper damage claim;

2.  Due to this failure Karrison also has no standing to allege violations of provisions of General Order (GO) 136-C or Maximum Rate Tariff (MAX) 4, Item 92;

3.  Karrison failed to plead any specific violation of any Commission rule or order, therefore has not stated a valid complaint;

4.  Karrison attempts to relitigate issues already resolved in civil court and should be declared a vexatious litigant.

After initial review of the allegations in Karrison’s complaint, the Commission concluded it had no jurisdiction to grant the request for damages and directed Karrison to seek relief for these allegations in a civil court.  The reason Karrison’s allegations regarding civil injury and monetary damages were excluded from this proceeding was because the Commission has no jurisdiction to hear or provide relief for these allegations in its proceedings.  Such matters are only within the jurisdiction of a civil court.  The purpose of directing Karrison to civil court was to address these matters and provide an opportunity for the relief of damages requested. 

The Commission also removed from this proceeding and placed into I.89‑11-003 allegations regarding Commission policy not to interfere with storage liens by disallowing the sale of property in long-term storage.  The purpose of allowing Karrison to participate in I.89-11-003, the Commission’s investigation of household goods carrier regulation, was to allow all households goods carriers an opportunity to address the policy on the sale of goods in long-term storage, a matter which affected the entire industry, rather than make that decision in an individual complaint.  In D.99-01-035, the final decision in that investigation, we made clear that the Commission has no jurisdiction over property in long-term storage and that no cause was shown to reverse our policy not to intervene to circumvent a civil lien on property in long-term storage by prohibiting such sales by households goods carriers.

Once the policy on sale of stored goods was resolved in I.89-11-003 and Karrison’s civil action was concluded, certain allegations regarding regulatory violations remained to be resolved in this proceeding.  These allegations were always in Karrison’s complaint at pages 7-24, allegations of violation of the Commission’s GO 136-C and MAX 4.  It is these allegations which we will now resolve after an evidentiary hearing.

A&P Moving’s argument that Karrison has no claim, therefore, no standing to file a formal complaint is in error.  Although D.99-01-035 contains language regarding the perfecting of a claim prior to having a carrier resolve the claim, this discussion does not mean that if Karrison has not perfected her claim by paying all charges due she cannot file a complaint. There is no prerequisite that Karrison have a valid damage claim in order to complain that a household goods carrier has violated applicable regulation.

A&P Moving’s argument that Karrison cannot file a complaint against it because it is not a public utility as defined in Pub. Util. Code § 216 is also in error.  D.98-04-041, the Commission’s decision on rehearing, at page 27, addresses this point and makes clear that while defendant may not be a public utility as defined under Pub. Util. Code § 216, the same rules regarding customer complaints are made applicable to it by Pub. Util. Code § 5251. 

In Karrison’s civil action, judgement was entered for the defendant, A&P Moving.  Defendant contends Karrison is prohibited by res judicata from filing the same action with the Commission that was resolved by a civil court.  However, in the complaint in this proceeding, Karrison asks for relief that only this Commission has jurisdiction to provide, suspension or revocation of A&P Moving’s operating authority.  She did not ask for this relief in civil court and the civil court has no such jurisdiction.  Therefore, the complaints are not the same.  On this point, the Commission has held that the principles of res judicata, which prevent a "second bite at the apple," are not applicable when the question is whether this Commission may, in the first instance, determine if a regulated utility complied with regulatory orders.  (Selwyn and Loretta Vos vs. Pacific Gas and Electric Company, D.97-12-054)  These are exactly the issues now pending in this proceeding.

Regarding A&P Moving’s argument that Karrison is a vexatious litigant, the California Code of Civil Procedure (CCP), Section 391(3) defines "vexatious litigant” as one who behaves as follows:

"(3)  In any litigation while acting in propria persona, repeatedly files unmeritorious motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely ...delay."

Moreover, CCP Section 391.7(a) provides:

"(a) In addition to any other relief provided in this title, the court may, on its own motion or the motion of any party, enter a prefiling order which prohibits a vexatious litigant from filing any new litigation in the courts of this state in propria persona without first obtaining leave of the presiding judge of the court where the litigation is proposed to be filed.  Disobedience of such an order by a vexatious litigant may be punished as a contempt of court."

Defendant appears to allege that Karrison is a vexatious litigant because she has lost in the civil suit and now files the same complaint with the Commission.  This is in error.  Karrison alleged in her complaint to the Commission that by engaging in certain acts, A&P Moving violated specific Commission regulations for which she requests that the carrier’s operating authority be suspended or revoked.  Allegations regarding violations of Commission regulation have been retained in this proceeding and are yet to be addressed and the relief, if any, will be different, as discussed above.  Therefore, the complaint is not duplicative of the civil suit.  While Karrison’s motions are voluminous, complex and expansive in their discussion of issues, I cannot conclude that they are completely without merit, frivolous or solely to delay.  Where Karrison’s motions duplicate motions already pending, they have been and will continue to be rejected.

Accordingly, the motion to strike, dismiss or declare Karrison a vexatious litigant is denied.

Karrison’s Motion To Compel Discovery

Karrison served on A&P Moving a request for specific admissions and a data request containing 33 questions.  A&P Moving objected to each of the questions in the data request on various grounds, including that they were beyond the scope of this proceeding, complex and incomprehensible and subject to attorney-client privilege.  Karrison moves to compel answers to all of the questions.

Scope of Proceeding

Two interim decisions regarding scope have been rendered in this proceeding.  The first, D.96-12-060, denied Karrison’s request for damages because an award of damages is outside the Commission’s jurisdiction, and denied allegations of violations of the Insurance Code for the same reason.  The Commission declared as moot relief from the pending sale of property in storage, but implemented a policy prohibited carriers from selling the property of a shipper who has filed a formal complaint against the household goods carrier during the pendancy of the complaint.
  The Commission denied complainant’s motions to compel discovery, and granted defendant’s motion to quash a subpoena with respect to A&P Moving, Macon and Fireman’s Fund, without prejudice to complainant to renew appropriate discovery requests after the disposition of the Superior Court case regarding the fraud alleged in the original Commission complaint.  Thus, this first interim decision clearly excluded all issues regarding long-term storage of property and monetary damages for damage to the property.

The second interim order, D.97-09-093, the Commission affirmed the assigned ALJ’s delineation of the eight issues remaining to be resolved in this proceeding, excluding issues involving GO 139-B, the Commission’s rates governing claims against regulated express corporations, freight forwarders, highway carriers and passenger stage corporations.  The Commission denied relief against Fireman’s Fund, J. Richard Macon, and Macon since it has no jurisdiction over them.  Thus, allegations regarding GO 139-B and these insurance companies are stricken from the complaint.

D.99-01-035 discusses the Commission policy of non-involvement in loss and damage claims, pointing to MAX 4, Item 470, p. 10, Item 160, Note 1 and GO 136-C(8) as the official statements regarding this non-involvement.  Thus, matters of the loss and damage claim and property in long-term storage have been stricken from the complaint.

Based upon these decisions, any subsequent discovery regarding damage to property, monetary damages, property in long-term storage, the damage claim, or the sale of the property, are now irrelevant in this proceeding.  

Relevant inquiries are those related to all of the violations of GO 136-C in Karrison’s complaint at pp. 7-15, such as non-disclosure of insurance certification, and non-disclosure of procedures for filing damage claim.  At the PHC on June 20th, Karrison elaborated further on the relevant sub-issues involved in these allegations of violations. 

Karrison contends the matter of whether the warehouse contract is an issue has not been resolved.  A&P Moving alleges this contract is not an appropriate issue.  However, any matter involving the warehouse contract related to the alleged violations is relevant.  For example, in the complaint Karrison contends defendant attempted to shift required insurance to that of the warehouse storage insurance and generally evaded insurance responsibility.  (Complaint, at page 16-20.)  Review of this contract may prove or disprove this or other allegations.  It is matters involving the warehouse contract unrelated to allegations of violations that are irrelevant, especially if they solely relate to long-term storage, civil damages or the loss and damage claim.

Karrison’s Data Requests

Based upon the conclusions regarding the relevant issues outlined in decisions above and the April 4th ruling outlining the scope of this proceeding, the following questions regarding damages or resolution of the damage claim seek irrelevant information and Karrison’s motion to compel answers is denied for these requests in complainant’s Second Request for Production of Documents to A&P Moving:  15, 16, 17, 18, 19, 20, 23, and 38.  Likewise, in the subpoena to A&P Moving, the motion to compel answers to the following requests is denied:  2, 3, 5, 6, 7, 11, 14, 15, 16.

Based upon the decisions above and the ruling outlining the scope of this proceeding, the following requests regarding long-term storage or sale of property from storage seeks irrelevant information and complainant’s motion to compel answers in her Second Request for Production of Documents is denied:  5, 8, 12, 13, 14, 22, 24, 25, 26, 27, 28, 31, 32, 34, 35, and 36.

The following requests elicit both relevant and irrelevant information, therefore, are improper and complainant’s motion to compel answers to these requests in her Second Request for Production of Documents is denied:  33 and 37.

Complainant’s motion to compel answers to the following questions, as revised in Appendix A, is granted:  1-4, 6-7, and 9-11 (Request for Production); and 1, 4, 8, 9, 10, 13 (Subpoena Duces Tecum).  A&P Moving will provide answers to the revised requests as instructed below.  If these questions elicit documents which defendant has previously produced for complainant, defendant will produce them a second time, unless to do so is burdensome.  If defendant alleges to do so is burdensome, it will arrange a conference call between the parties and assigned ALJ to discuss this matter.

Karrison’s request for advance rulings to admonish defendant and her contentions regarding the need for sanctions are without merit and denied.  Karrison’s request for compensation from the Advocates Trust Fund must be made pursuant to the rules governing this fund, available from the Commission Public Advisor’s Office.

Motion to Quash Subpoena

In response to Karrison’s subpoena and subpoena duces tecum and notice of depositions served on Macon and Fireman’s Fund, these entities make a special appearance to file a joint motion to quash these subpoenas.  They base their request on grounds of improper service, service of a previously quashed subpoena and over broad requests that seek documents beyond the scope of this proceeding and protected by the Insurance Code.

Fireman’s Fund and Macon allege the subpoena was not personally served on these non-parties, as required by the Code of Civil Procedure § 2020(f) and Rule 60(c), and they were the pleadings previously quashed by this Commission.  These subpoenas were previously quashed without prejudice against Karrison renewing them at a later date, as discussed above.  However, we agree that the subpoena must be quashed due to improper service.  We also determine, based upon the two interim decisions in this proceeding and decisions on rehearing discussed above under Karrison’s motion to compel, that the same conclusions regarding relevancy apply to requests embodied in any subpoenas in this proceeding.  Therefore, these subpoenas are marked to identify proper requests for relevant information in Appendixes B and C and must be personally served.  Once properly service, Macon and Fireman’s Fund will, respectively, answer the questions attached as Appendix B and Appendix C.

A&P Moving’s Motion to Compel Discovery

Karrison has refused to provide documents to A&P Moving previously obtained from the Commission, even after promising to do so at the PHC on April 4th.  Such behavior is unacceptable.  Karrison will immediately provide copies of these documents.  Non-compliance with the order to provide these documents may result in exclusion of any undisclosed documents offered as evidence in this proceeding and a revisit of the request for sanctions against Karrison.

Motion for Expedited Discovery Hearing

On August 29, 2000, Karrison sought an expedited discovery hearing before A&P Moving had an opportunity to answer her motion.  Therefore, no expedited hearing was authorized.  In addition, because of the voluminous pleadings in this case, matters of discovery will be resolved by the assigned ALJ, rather than the ALJ assigned to the Commission Law and Motion Calendar.  Karrison filed a second such motion, which included a request to extend established filing dates.  In response to this request, on November 17, 2000, I vacated all filing dates set for October and November, but retained the date for hearing.

In the first motion for expedited hearing under Resolution ALJ-164, Karrison complains that certain matters are unresolved.  We find no merit in this allegation.  At the PHC, we itemized the relevant sections of GO 136-C and MAX 4, which Karrison alleges have been violated.  One of these rules governs warehouse contracts.  Thus, allegations in the original complaint that defendant violated these rules are now the central issues. 

Karrison complains that A&P Moving has not answered her data requests.  We discuss this matter above.

Karrison complains that Macon and Fireman’s Fund have not responded to their subpoenas.  We discuss this matter above.

Karrison complains that the Commission staff has not provided information she requested by subpoena.  Commission staff will be instructed to attend the discovery conference scheduled below to provide the status of their production of documents.

All other arguments in this motion are deemed to be without merit, as well as the request for sanctions.  Thus, this motion is granted in part by resolving discovery requests and scheduling a status conference below.  All other matters requested are denied.

IT IS RULED that:

1. 
NOTICE IS HEREBY GIVEN that a status conference will be held on January 4, 2001, at 10:00 a.m., at the Commission’s Offices, State Office Building, at 505 Van Ness Avenue, San Francisco, California.  At this time, parties will provide the assigned Administrative Law Judge any documents which are newly disputed in discovery and be prepared to set dates to file testimony and proceed with hearing on January 9-11, 2001.

2.   The Commission’s Process Office is directed to serve a copy of this ruling upon Frederick Harris, Esq., Commission Legal Division.  A representative of the Commission is instructed to attend the status conference scheduled above to inform the parties of the status of producing documents pursuant to Paula Karrison’s (Karrison) subpoena to the Commission Custodian of Records.

3.   Karrison’s motions for an expedited hearing under Resolution ALJ-164 are granted in part and denied in part.

4.   Karrison’s motion to compel discovery is granted in part and denied in part.

5.   On or before December 22, 2000, A&P Moving will provide answers to Karrison by expedited delivery to the revised data requests attached as Appendix A.

6.   Karrison’s motion to reconsider the Administrative Law Judge’s Ruling of April 4, 2000 is denied.

7.   A&P Moving’s motion to compel discovery is granted.

8.   On or before December 22, 2000, Karrison will provide to A&P Moving by expedited delivery a copy of all documents obtained from the Commission pursuant to previous discovery.

9.   A&P Moving’s motion to dismiss is denied.

10.   The joint-motion to quash by Macon Insurance Company (Macon) and Fireman’s Fund is granted.

11.   Discovery in this proceeding ends January 4, 2001.

Dated December 15, 2000, at San Francisco, California.



  /s/  PATRICIA A. BENNETT



Patricia A. Bennett

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Resolving All Pending Discovery Motions and Motion to Dismiss on all parties of record in this proceeding or their attorneys of record.

Dated December 15, 2000, at San Francisco, California.

    /s/   FANNIE SID

Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TTY# 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

(See Formal Files for the Appendixes.)

APPENDIX A

A&P Moving, Inc.

APPENDIX B

Fireman’s Fund

APPENDIX C

Macon Insurance Company
�  On or about December 5, 2000, Karrison also tendered for filing three additional motions to compel the production of documents from the Commission, Macon and Fireman’s Fund.  They were rejected as duplicative of motions pending and untimely under the date for filing discovery motions.


�  Upon rehearing of D.96-12-060, the Commission ordered this new policy addressed in I.89-11-003 where both complainant and defendant and all other household goods carriers may be heard.  No other revisions were made.  (D.97-10-034.)  D.98-04-064, the final order in I.89-11-003, reverted to the prior policy of not interfering with a civil lien, therefore, no restrictions against a lien sale.


�  Karrison requested injunctive relief against these insurance companies and their employees.
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