C.00-08-053  JJJ/sid


JJJ/sid  12/18/2000

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

The Office of Ratepayer Advocates, 

                                                       Complainants,

                                    v.

Pacific Bell Telephone Company (U 1001 C),

                                                       Defendant.


Case 00-08-053

ADMINISTRATIVE LAW JUDGE’S RULING

DENYING MOTION TO DISMISS

ORA filed this complaint against Pacific Bell Telephone Company (Pacific) alleging violations of the California Constitution, the Public Utilities Code, Commission orders and one of Pacific’s tariffs.  The complaint arises from Pacific’s implementation of its repeat dialing service. 

In its answer to the complaint, Pacific alleges as an affirmative defense that the Office of Ratepayer Advocates (ORA) lacks standing to file this complaint.  At the first prehearing conference, the Administrative Law Judge (ALJ) directed the parties to brief the standing issue.  Concurrent with its opening brief on standing, Pacific filed a motion to dismiss this complaint.  Pacific’s motion alleges that ORA lacks standing and that ORA improperly invoked the Commission’s complaint procedure to contest a matter that is before the Commission’s Telecommunications Division in the advice letter process.  This ALJ ruling denies Pacific’s motion to dismiss.

ORA Has Standing to File this Complaint

Pub. Util. Code § 309.5 (a) provides that there is “within the commission a division to represent the interests of public utility customers and subscribers in commission proceedings.  The goal of the division shall be to obtain the lowest possible rate for service consistent with reliable and safe service levels.”  ORA is the Commission division charged by § 309.5 with representing the interests of public utility customers in Commission proceedings.   

All parties agree that ORA can participate in Commission proceedings such as applications initiated by a utility, investigations initiated by the Commission, and complaint proceedings initiated by another entity such as The Utility Reform Network (TURN).  The issue here is whether ORA has standing to initiate a complaint against a utility.

Section 309.5 charges ORA with the duty to represent utility customers and subscribers in Commission proceedings.  The plain language of the statute (i.e., the term “represent”) does not prohibit ORA from initiating a complaint against a utility in order to represent the interests of public utility customers.
  To read this statute otherwise would deprive ORA of a fundamental tool to represent the interests of public utility customers.  It would relegate ORA to a defensive position, with the ability to react to a utility proposal, to participate in another person’s complaint, or to participate in a Commission investigation, but would not permit ORA to initiate a complaint on behalf of the very interests it is charged to represent.  This narrow reading of the scope of ORA’s ability to represent the interests of customers is not supported by a plain reading of the statute and ties ORA’s hands in carrying out its specific mandate.  

Because the language of § 309.5, as applied to this case, is unambiguous, there is no need to examine the statute’s legislative history.  However, I briefly address Pacific’s arguments.  

Pacific argues that, according to the legislative history of § 309.5, ORA does not have the authority to file an application for rehearing, which is necessary before filing a Petition for Review to the Court of Appeal or California Supreme Court.  If ORA cannot appeal a Commission order, Pacific argues, ORA should not be able to initiate a complaint.

I do not address ORA’s ability to file an application for rehearing in this ruling because the issue is not before me, and ORA’s brief indicates that it has done so in the past.  However, assuming arguendo ORA is precluded from so doing, it does not follow that ORA may not initiate complaints in the first instance.  For example, ORA may file a petition for modification, and this preserves ORA’s ability to bring errors of fact or law to the Commission’s attention.  Furthermore, contrary to Pacific’s argument, the fact that the Commission’s Business Plan does not specifically permit ORA to initiate a complaint does not resolve this issue, because § 309.5 addresses ORA’s duties.
  

Pacific also states that the legislative history of § 309.5 was intended to continue the pre-existing responsibilities of public staff (the predecessor to ORA),  not to expand them, and the fact that ORA has not previously filed a complaint leads to the conclusion that ORA may not file one now.  ORA disputes Pacific’s thesis as well as the underlying facts, citing occasions where it has joined TURN in filing a complaint, and where it has intervened in a complaint.

The plain language of § 309.5 does not limit ORA to representing customers in the same manner as ORA (or public staff) represented them in 1985, notwithstanding the passage of time and changed circumstances.  Nor does the legislative history cited explicitly place these limits on ORA.

Pacific next argues that Pub. Util. Code § 1702, and Rule 9 of the Commission Rules of Practice and Procedure also preclude ORA from initiating a complaint.  Section 1702 provides, in relevant part, 

“Complaint may be made by the commission of its own motion or by any corporation or person, chamber of commerce, board of trade, labor organization, or any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or any body politic or municipal corporation, by written petition or complaint, …”

Pacific states that because ORA is not the Commission, nor any of the other people or entities defined by § 1702, it does not have standing to file this complaint.  ORA disagrees, arguing that § 1702 authorizes complaints to be made by “persons,” which term Pub. Util. Code § 205 states includes “individuals.” that Pacific Bell Telephone Company’s November 17, 2000 motion to dismiss the complaint is denied.  ORA argues that “individuals” include Pacific’s ratepayers, and thus, ORA as the representative of those ratepayers.

Section 1702, when read together with § 309.5, permits ORA to file a complaint.  To read these sections otherwise would undercut the type of representation ORA can offer to the interests of public utility customers.  Moreover, under the complaint process, Pacific is afforded procedural safeguards in that ORA has the burden to plead as well as to prove a cause of action against Pacific.  This is distinct from ORA’s burden when it participates in an application, where generally the utility has the burden of proof.       

As telecommunications services have become more competitive, more utilities have entered the marketplace. Often, customers who believe they are harmed by a utility’s implementation of a particular service may not pursue an action on their own, where the cost of representation is much greater than the costs at stake in the litigation on a per customer basis.  Yet, the Commission may wish such allegations, which may involve serious wrongdoing, to come to its attention for review on the merits.  In order to preserve public confidence in the years ahead, the interests of customers need to be adequately represented before the Commission.  ORA is a division that can do so, provided it can utilize the same tools as others before the Commission to offer such representation.    

Pacific’s Filing of An Advice Letter is 
Not Grounds to Dismiss this Complaint

As a second ground for dismissal, Pacific asserts that ORA is improperly invoking the Commission’s complaint procedure to contest a change in service, and that the appropriate procedure is for ORA to have raised these issues before the Commission’s Telecommunication Division in response to Pacific’s Advice Letter 21161.  Pacific notes that ORA filed a protest to this advice letter three months late.

ORA alleges that Pacific violated numerous statutes, Commission rules and orders in offering its repeat dialing service.  Many of ORA’s allegations go beyond issues raised in the advice letter process.  Therefore, Pacific’s motion to dismiss on this second ground is also denied.  However, nothing in this ruling prevents Pacific from raising its advice letter as an affirmative defense at the hearing. 
IT IS RULED that that Pacific Bell Telephone Company’s November 17, 2000 motion to dismiss the complaint is denied.

Dated December 18, 2000, at San Francisco, California.



   /s/  JANET A. ECONOME



Janet A. Econome

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion to Dismiss on all parties of record in this proceeding or their attorneys of record.

Dated December 18, 2000, at San Francisco, California.

    /s/   FANNIE SID

Fannie Sid

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

�  As pointed out by ORA, Black’s Law Dictionary (Seventh Edition 1999, p. 1304, col. 1) defines the term “to represent” as “the act or instance of standing for or acting on behalf of another.”


�  Pacific asserts that because the Commission’s Business Plan states that ORA participates in Commission proceedings, but does not state that ORA “initiates” proceedings, that ORA lacks standing to bring this complaint.  However, other statutes under the Public Utilities Code speak in terms of “participation” or “representation”, and this Commission has interpreted this activity to include initiating complaints.  For example, the statutes applicable to intervenor compensation before this Commission speak in terms of “participation” or “representation” in Commission proceedings, but not in terms of initiating a proceeding.   (See e.g., Pub. Util. Code § 1801.3(f), “This act shall be administered in a manner that avoids unproductive or unnecessary participation … “; Pub. Util. Code § 1802(b) , defining customer as “any participant representing consumers, customers or subscribers…or a representative of a group or organization authorized pursuant to its articles or incorporation or bylaws to represent the interests of residential customers… .”  The Commission has nonetheless awarded intervenor compensation to otherwise qualified customers who have initiated and participated in complaint proceedings. 
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