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SCOPING MEMO AND RULING OF ASSIGNED COMMISSIONER 
AND ADMINISTRATIVE LAW JUDGE

1.  Summary

Pacific Gas and Electric Company (PG&E) requests that the Commission review and make certain findings regarding the Settlement Agreement and General Release (settlement agreement) made May 1, 2000 between the South San Joaquin Irrigation District (District) and PG&E.  This ruling, issued after the November 3, 2000 prehearing conference (PHC), sets forth the procedural schedule and issues to be addressed, confirms the assignment of the principal hearing officer, and addresses other procedural issues which will facilitate the efficient processing of this complaint. 

2.  Issues to be Addressed 

The parties believe that it is necessary to establish certain facts, but disagree on the need for hearings.  PG&E believes that after briefing and Commission (or Assigned Commissioner or Administrative Law Judge (ALJ)) guidance on certain issues of law, the parties can stipulate as to the material issues of fact necessary to resolve this application.  The Office of Ratepayer Advocates (ORA) also agrees that an initial briefing on legal issues is appropriate, but strongly believes that hearings will be necessary thereafter.  ORA believes that these hearings should occur only after a second PHC where the parties can assist in fully scoping the hearing issues in light of the resolution of the legal issues.  

Our concern that the public interest is protected with respect to this transaction prompts us to direct interested parties to brief the following issues, prior to the determination of the hearing schedule, if any.

1.  Does the settlement agreement
 in its entirety, and especially the potential transfer of assets to the District under an eminent domain action, require Commission approval under Pub. Util. Code § 851 or otherwise?   

2.  If the Commission does not review the application under Pub. Util. Code § 851 or other authority, how can the Commission ensure that the public interest is protected?  Parties should include, but are not limited to, a discussion of how the Commission can protect the public interest, if PG&E agrees not to oppose the condemnation of certain distribution facilities, so that the issues of whether the condemnation is for a more necessary public use, and whether PG&E is receiving just compensation, are resolved essentially through a private agreement which may or may not take into account the broader public interest.

3.  Assuming there is a gain on sale, should it accrue solely to the shareholders as a matter of law?  This issue includes, but is not limited to, a discussion of the following sub-issues:  (1) what is the appropriate standard to apply to ascertain and apportion the gain on sale; (2) are the standards set forth in Decision (D.) 89-07-016, 32 CPUC2d 233 (Redding II) applicable to this proceeding; (3) if the standards in Redding II are inapplicable, which standards are applicable; and (4) if the Commission determines that Redding II applies to this application, whether Redding II remains viable.

4.  Redding II limited its holding to clearly defined circumstances including the following:  “the sale of the system is concurrent with the utility being relieved of and the municipality or other agency assuming the public utility obligations to the customers within the area served by the system.”  (32 CPUC2d 233, 243.)  What are the components of the “public utility obligations” set forth in Redding II? 

5.  Assuming arguendo that Redding II applies to this application, what is the appropriate legal standard to apply to determine whether the remaining ratepayers on PG&E’s system are not adversely affected by the District assuming ownership of certain distribution facilities? 

3.  Schedule and Service of Briefs

Parties should file opening briefs on the above issues no later than January 30, 2001, and reply briefs no later than February 13, 2001.   

Because the continued validity of Redding II is subsumed by some of the briefing questions, this ruling should be served on the people or entities who filed comments which led to the issuance of Redding II, as well as on the following service lists:  (1) Rulemaking (R.) 94-04-031/Investigation (I.) 94-04-032 (electric industry restructuring rulemaking); (2) R.97-04-011/I.97-04-012 (affiliate transaction rulemaking); and (3) Application 97-07-030 ( PG&E’s application to sell distribution and transmission facilities to Modesto Irrigation District).

If persons not on the service list of the instant proceeding wish to participate in the briefing, they should file a motion to intervene in this application no later than January 23, 2001, one week before the opening briefs are due.  Those filing opening briefs in this proceeding should serve the service list of this proceeding as well as any person who files a motion to intervene.

The Commission, the Assigned Commissioner or the Assigned ALJ will issue further directives in light of the briefing. 

4.  Category of Proceeding/Need for Hearings/Ex Parte Communications

This ruling confirms the Commission’s preliminary finding in Resolution ALJ 176-3044 that the category for this proceeding is ratesetting and that hearings are necessary.  The decision regarding hearings may be revisited, if necessary, depending on the outcome of the briefing.  

This ruling, only as to category, is appealable under the procedures in Rule 6.4.  

The ex parte rules as set forth in Rule 7 of the Commission’s Rules of Practice and Procedure apply to this proceeding.

5.  Principal Hearing Officer

Pursuant to Pub. Util. Code § 1701.3, ALJ Econome is designated as the principal hearing officer.

6.  Discovery

If the parties have discovery disputes they are unable to resolve by meeting and conferring, they should raise these disputes with the Commission pursuant to Resolution ALJ-164.

7.  Service List and Service of Pleadings Filed Prior to the PHC 

The service list for this proceeding was established at the PHC and is attached to this ruling as Appendix A.

As discussed at the PHC, all parties who have filed pleadings prior to the PHC should be sure that they serve these pleadings on the current service list no later than ten days following the date of this ruling.

IT IS RULED that:

1. 
The issues to be addressed and schedule for this application are set forth in Sections 2 and 3 of this ruling.

2. 
Parties shall file opening briefs on the above issues no later than January 30, 2001, and reply briefs no later than February 13, 2001.  If persons who are not on the service list of the instant proceeding wish to participate in the briefing, they should file a motion to intervene in this application no later than January 23, 2001, one week before the opening briefs are due.  Those filing opening briefs in this proceeding shall serve them on the service list of this proceeding as well as any person who files a motion to intervene.

3. 
This ruling confirms the Commission’s preliminary finding in Resolution ALJ 176-3044, that the category for this proceeding is ratesetting and that hearings are necessary.  This ruling, only as to category, is appealable under the procedures in Rule 6.4.

4. 
The ex parte rules as set forth in Rule 7 of the Commission’s Rules of Practice and Procedure apply to this application.

5. 
Administrative Law Judge (ALJ) Econome is the principal hearing officer in this application.

6. 
Parties shall comply with the procedures set forth in Resolution ALJ-164 regarding discovery disputes.

7. 
A copy of the service list is attached as Appendix A to this ruling.

8. 
All parties who filed pleadings prior to the prehearing conference shall serve them upon the service list set forth in Appendix A no later than ten days following the date of this ruling.

9. 
The Commission’s Process Office shall serve this ruling on the service list of this application as well as the people or entities who filed comments which led to the issuance of Redding II, at the most recent address on file at the Commission.  The Process Office shall also serve this ruling on the service lists of the following proceedings:  (1) Rulemaking (R.) 94-04-031/Investigation (I.) 94‑04-032; (2) R.97‑04-011/I.97-04-012; and (3) Application 97-07-030.   

Dated January 5, 2001, at San Francisco, California.

/s/  LORETTA M. LYNCH

/s/  JANET A. ECONOME

Loretta M. Lynch

Assigned Commissioner

Janet A. Econome

Administrative Law Judge
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(End of Appendix A)

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge on all parties of record in this proceeding, Rulemaking (R.) 94-04-031/Investigation (I.) 94-04-032, R.97-04-011/I.97-04-012, Application 97-07-030, and all persons or entities listed at 32 CPUC2d at pages 234—235 who filed comments to that decision, or their attorneys of record, at the most recent address the Commission has on file for these persons.

Dated January 5, 2001, at San Francisco, California.

/s/  KE HUANG

Ke Huang

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  The term settlement agreement in its entirety refers to both the settlement of claims and the potential transfer of assets under an eminent domain action, both of which are referenced in the settlement agreement attached to the application. 


�  We do not serve the service list in R.88-11-041 because it is over ten years old.  Instead, we serve this notice on recent proceedings which we believe will include more recent addresses for the parties and interests that were active in the 1988 rulemaking.  We also serve this ruling on all persons or entities who filed comments which led to the issuance of Redding II, at the most recent address the Commission has on file for these persons.  (See Redding II, 32 CPUC2d at 234--235 for a list of these commentors.) 
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