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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Pacific Gas and Electric Company for an Order Under Section 851 of the California Public Utilities Code Approving the Lease of Real Property to Crockett Generation.


Application 00-08-022

(Filed August 15, 2000)

ADMINISTRATIVE LAW JUDGE’S RULING

Background

On August 15, 2000, Pacific Gas and Electric Company (PG&E or Applicant) filed Application (A.) 00-08-022 requesting approval of a lease agreement between PG&E and Crockett Generation (Crockett), pursuant to Section 851 of the Public Utilities Code.  The lease agreement allows Crockett to use real property, located near the Crockett Generation facility in Contra Costa County, for the electric interconnection between the Crockett Generation facility and PG&E’s 230-kilovolt-transmission line.  According to the application, the lease agreement was entered into in December 1994 in connection with a power purchase agreement (PPA) between Crockett and PG&E. Thus, it appears that PG&E is requesting nunc pro tunc
, or retroactive, approval of the lease.  

On October 12, 2000, the assigned administrative law judge issued a ruling directing Applicant to file and serve an amendment to the application explaining why PG&E failed to comply with Section 851 by not seeking Commission approval of the lease prior to executing it.   The ruling also requested additional information regarding the application.  In response, Applicant filed an amended application on October 30, 2000.

Additional Information Requested

a. Was the Commission Aware of the Underlying Lease Agreement?

In the amended application, PG&E defends its failure to submit the lease for approval pursuant to Section 851 by stating, “The Company reasonably assumed that because the Commission approved the PPA and never raised any questions about the related lease agreement, no additional approvals were necessary.” (Amended Application, 10/30/00, pg. 1)  It is not clear from this statement whether the Commission was in fact informed, and actually knew that an underlying lease agreement was a component of the PPA.  PG&E notes that Decision (D.) 98-01-016 contains the most recent Commission approval of the PPA, but from review of the underlying application (A.97-10-006) which led to that decision, no reference to a lease agreement for this property was immediately found.  This ruling directs PG&E to provide an exact citation and copy of the relevant part of any application wherein it informed the Commission of the intent to enter the lease for the property in the current application, and/or provided the Commission a copy of the lease agreement.

b. Was the Appropriate Environmental Review Performed?

In the initial application, PG&E states that environmental review of A.00-08-022 is not required because siting and construction of the interconnection facilities for the Crockett Generation Project were and are under the jurisdiction of the California Energy Commission (CEC).  PG&E states that the lease is consistent with the CEC’s approval and does not require separate environmental review. (A.00-08-022, pg. 6) 

In the amended application, PG&E explains that it originally requested a CPCN from the Commission that would allow PG&E to construct the transmission line and facilities to interconnect with the Crockett Generation Facility. The CPCN was granted in D.93-10-039.  However, PG&E also notes that it did not exercise the CPCN because “Crockett determined that it would build and own the transmission line instead of the Company.” (Amended Application, 10/30/00, pg. 11) 

This statement raises the question of whether the environmental review performed by the CEC and reviewed by the Commission in D.93-10-039 contemplated and/or allowed construction of the facilities located on the leased property by Crockett.  It is also unclear whether the construction performed by Crockett is identical to the construction reviewed by the CEC and endorsed by the Commission.  In other words, was the project performed the same project for which the CEC performed environmental review?  From review of PG&E’s CPCN application (A.93-08-018) which led to D.93-10-039, it is not immediately apparent that the construction reviewed by the CEC and approved by the Commission in D.93-10-039 is the same construction ultimately performed by Crockett.  PG&E does not state whether the CEC gave specific authorization for Crockett to construct the facilities located on the leased property. Because PG&E failed to file for pre-approval of the lease agreement under Section 851, the Commission did not have an opportunity to review the circumstances surrounding construction of facilities by Crockett on  PG&E’s property.  The Commission must now determine whether appropriate environmental review was performed of the construction by Crockett on PG&E’s property and whether the construction adhered to the conditions set forth by the CEC and the Commission for construction by PG&E.  Therefore, Applicants are directed to supply the following information related to the construction of facilities on the property at issue in A.00-08-022:

1. A copy of the relevant portions of the Application for Certification (AFC) with the CEC describing the scope of the construction on the PG&E property in question and indicating which entity applied for construction authority of these facilities.

2. A copy of the relevant portions of the decision of the CEC granting certification for construction of the facilities located on the leased property. The material provided should specifically show the entity granted construction authority.
3. A copy of any transfer certificate issued by the CEC regarding authorization for construction of the facilities on the leased property.
4. An explanation with accompanying sworn declarations of the following:
a. The construction activities actually performed by Crockett on the PG&E property.
b. Whether Crockett’s construction activities complied with “Conditions of Certification and Compliance Verifications” in CEC Docket No. 92-AFC-1 (May 3, 1993) as ordered by D.93-10-039. (1993 Cal. PUC LEXIS 776, *22; 51 CPUC2d 594)
c. Whether Crockett’s construction complied with other conditions described in D.93-10-039.
d. Whether any other entities (such as local jurisdictions) have performed environmental review of the construction by Crockett on the PG&E property.
Applicant shall file and serve an amendment to A.00-08-022 containing the information requested in this ruling no later than January 30, 2001.  The Applicant shall also provide an electronic copy of A.00‑08‑022, as amended, to the assigned Administrative Law Judge via e-mail (dot@cpuc.ca.gov).  The electronic copy should be in Microsoft Word for Windows.

IT IS RULED that:

1. The Applicants shall file and serve an amendment to Application (A.) 00‑08‑022 that contains the information specified in the body of this ruling.  The amendment shall be submitted by no later than January 30, 2001.

2. The Applicants shall provide an electronic copy of A.00-08-022, as amended, to the assigned Administrative Law Judge via e-mail (dot@cpuc.ca.gov).  The electronic copy should be in Microsoft Word for Windows.

Dated January 16, 2001, at San Francisco, California.



/s/ DOROTHY J. DUDA



Dorothy J. Duda

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail, to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling on all parties of record in this proceeding or their attorneys of record.

Dated January 16, 2001, at San Francisco, California.

/s/ ANN B. WHITE

Ann B. White

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1‑866‑836‑7825 or (415) 703‑5282 at least three working days in advance of the event.

� The phrase “nunc pro tunc,” meaning “now for then,” refers to those acts which are allowed to be done at a later time “with the same effect as is regularly done.” (Blacks Law Dictionary (4th Revised Ed. (1968), p. 1218).)
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