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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission’s own motion into the operations, practices, and conduct of Coleman Enterprises, Inc. (“Coleman”) U-5891-C, doing business as Local Long Distance; Daniel Coleman, an individual, President, Chief Executive Officer and Director of Coleman; and QAI, Inc. U-5606-C, to determine whether they have violated the laws, rules, and regulations governing the manner in which California consumers are switched from one long distance carrier to another. 


Investigation 99-12-001

(Filed December 2, 1999)

ADMINISTRATIVE LAW JUDGE’S RULING DEFERRING CONSIDERATION OF DANIEL COLEMAN’S MOTION TO QUASH PERSONAL SERVICE WHILE THE COMMISSION IS CONSIDERING A SETTLEMENT PROPOSAL

This ruling is issued in response to a motion filed on January 26, 2000 jointly by the Commission’s Consumer Services Division (CSD), respondents Coleman Enterprises, Inc. (CEI) and Daniel Coleman (Coleman), and interested parties American Cyber Corporation and Small Business Billing, Inc. (collectively, the “moving parties”). In the Joint Motion, the moving parties request that Coleman’s pending motion to quash personal service upon him be taken off calendar while the Commission decides whether to approve a partial settlement of this proceeding that the moving parties have agreed to in principle. The Joint Motion also asks for a ruling stating that Coleman’s participation in the settlement approval process will not be deemed to constitute a general appearance, or a waiver of the objections to in personam jurisdiction set forth in his January 11, 2000 motion to quash service, in the event the Commission fails to approve the proposed settlement. 
  The Joint Motion states that if the Commission approves the partial settlement, then “Coleman will accede to the Commission’s jurisdiction.”

Respondent QAI, Inc. (QAI) is not a party to the settlement that has been reached in principle, and it opposes the Joint Motion.  QAI argues that by negotiating with counsel for CSD and CEI about a settlement and then by participating in the filing of the Joint Motion, Coleman has made a general appearance in this action and has waived his objections to the Commission’s exercise of personal jurisdiction over him.

For the reasons set forth below, I have concluded that the Joint Motion should be granted, that Coleman has not made a general appearance in this proceeding, that he can participate in the settlement process without waiving his objections to in personam jurisdiction, and that in the event the Commission rejects the proposed settlement, then Coleman may renew his objections to personal jurisdiction. 

Background

As the moving parties have pointed out, two circumstances make this proceeding and the instant motion unusual.  First, the moving parties have been strongly encouraged by both the Assigned Commissioner and the undersigned to explore a prompt settlement of this case.  At the time the OII was issued in December 1999, enforcement proceedings had been brought against CEI in several states, and the FCC had issued a ruling proposing to fine CEI $1.12 million because of slamming and cramming tactics nearly identical to those alleged in the OII.
  Thus, as the undersigned noted at the prehearing conference (PHC) held on January 12, 2000, this is a proceeding in which the case for liability appears strong.  On the other hand, the large number of prior enforcement proceedings (and the costs of defending them) make it likely that the amount available from CEI for restitution of California customers is smaller than it otherwise would be. (PHC Transcript, pp. 9-10.)

The second circumstance making this case unusual is, of course, that Daniel Coleman has strongly objected to the Commission’s exercise of personal jurisdiction over him.  Mr. Coleman’s counsel made it clear in a January 6, 2000 letter that he intended to raise the personal jurisdiction issue, and he filed a motion to quash service on January 11.  At the PHC held on January 12, Coleman’s attorney clearly stated that he was entering a special appearance -- as authorized by Rule 45(c)(2) of the Rules of Practice and Procedure -- solely for the purpose of contesting the Commission’s exercise of personal jurisdiction over Mr. Coleman.  The undersigned ruled that the special appearance had been properly made.

The Joint Motion 

The purpose of the Joint Motion is to enable the moving parties to pursue their settlement in principle while preserving Mr. Coleman’s objections to in personam jurisdiction in the event the Commission disapproves the settlement. The Joint Motion states that what the parties seek is a kind of “stand still” ruling with respect to jurisdiction that would freeze the relevant jurisdictional facts as they stood at the time of the PHC.  They also argue that such an approach is consistent with the Commission’s settlement rules:

“The institution of settlement proceedings in a case before the Commission invokes procedures of a different character and places the matter on a different track than the primary litigation.  Bringing a settlement before the Commission halts the ongoing litigation as to the settling parties and invokes the special procedures for dealing with settlements under Article 13.5 of the Rules of Practice and Procedure.   Hence, pursuing a settlement does not involve the need to ‘preclude a defendant from litigating an action to a conclusion and later, if dissatisfied, urging lack of personal jurisdiction over him.’  (Cf. Smith v. Smith (1982) 135 Cal.App.3d 543, 548; emphasis added.)

“Conversely, the Commission’s rejection of a settlement under Rule 51.7 would place the parties in the same position they were in prior to the commencement of settlement proceedings, unless the Commission attempted to continue the settlement phase by taking one of the courses of action identified in Rules 51.7(1), (2) or (3).  Here, the moving parties merely request clarification that if the settlement is ultimately rejected by the Commission, the litigation will be returned to the status quo ante, in which Coleman has properly raised his colorable objection to personal jurisdiction.  Such a ruling would allow the Commission to consider whether it wishes to approve the settlement agreed to in principle by the parties.”  (Joint Motion, p. 6.)

While maintaining that the case law under the Code of Civil Procedure (CCP) on what constitutes a general appearance and the waiver of objections to personal jurisdiction “has little relevance to the Commission’s construction of its own rules,” the moving parties also note that there is “some arguable support” for their position in such cases as Ikerd v. Warren T. Merrill & Sons (1992) 9 Cal.App.4th 1833, Berard Construction Co. v. Municipal Court (1975) 49 Cal.App.3d 710, and Smith v. Smith (1982) 135 Cal.App.3d 543.

QAI’s Opposition to the Joint Motion and the Moving Parties’ Reply Thereto

On February 10, 2000, QAI filed a response to the Joint Motion.  QAI contends that by his conduct since the PHC, Coleman has made a general appearance in this proceeding and has therefore waived his objections to personal jurisdiction:

“Subsequent to the filing of his motion to quash, Coleman undertook several actions which constitute a general appearance before the Commission, thereby waiving any ground for objection to the Commission’s exercise of personal jurisdiction over him.  First, by his own admission, Coleman engaged in settlement negotiations with CEI and CSD on January 21, 2000.  California courts have specifically recognized that such conduct constitutes a general appearance . . .

“Second, Coleman’s filing of the Joint Motion constitutes a general appearance before the Commission . . .”  (QAI Response, pp. 4-5; emphasis in original, citations omitted.)

QAI thus concludes that “under the mandate of California statutory and case law,” including such decisions as Estate of Heil (1989) 210 Cal.App.3d 1503 and Casa de Valley View Owner’s Assn. v. Stevenson (1985) 167 Cal.App.3d 1182, the Joint Motion must be denied.

On February 11, 2000, the moving parties filed a reply to QAI’s opposition.  In addition to arguing that the cases cited by QAI are distinguishable, the moving parties note that QAI’s characterization of the January 21 settlement discussions as a waiver of Coleman’s objections to in personam jurisdiction “is flatly inconsistent with the understanding and characterization of the discussions by those who participated in them,” 
 and that “it would be anomalous, indeed, and quite unjust, for the Commission to hold that a party that has properly raised an objection to personal jurisdiction has waived that objection merely by asking the Commission [via the Joint Motion] how he might preserve it.”  (Joint Reply, pp. 2, 4.)

Discussion

I agree with the moving parties that the commencement of settlement proceedings raises different issues with respect to Coleman’s special appearance than would his participation in a hearing on the merits.   The moving parties are surely correct when they state that “the Commission, generally . . . ha[s] expressed a preference for the parties to resolve proceedings such as these by settlement,” and that forcing a party to waive objections to personal jurisdiction as the price of participating in settlement discussions held before issuance of a ruling on a motion to quash would lead to perverse results:

“A contrary ruling – that an indispensable party to a particular settlement[
] may not enter into the settlement and assist in marshalling that settlement through the Commission’s approval process without waiving his objection to personal jurisdiction (should the settlement not be approved) – simply makes no sense under the unique circumstances presented.  Such a ruling would engender significant unnecessary litigation in the matter and necessitate the wasting of assets that might otherwise inure to the benefit of ratepayers.”  (Joint Motion, pp. 4-5.)

The moving parties are also correct that under Article XII, § 2 of the California Constitution and § 701 of the Pub. Util. Code, “the Commission has broad authority to determine what constitutes a ‘special appearance’ for purposes of its Rules of Practice and Procedure, . . . and further to determine what constitutes a ‘waiver’ of an objection to personal jurisdiction raised before it.”  (Id. at 5.)  Thus, contrary to QAI’s view, the Commission is not bound by the “mandate of California statutory and case law” in deciding these questions. In view of the special circumstances of this case – where there is a history of enforcement proceedings in other jurisdictions against one of the respondents, and where further litigation seems likely to result in depletion of the funds available for customer restitution – it is an appropriate exercise of Commission authority to allow a respondent who is indispensable to a settlement (as a practical matter), and who has objected to the Commission’s exercise of personal jurisdiction over him, to participate in settlement discussions without thereby waiving his jurisdictional objections.

Moreover, while there is some merit to the argument that “the reported case law concerning ‘general appearances’ and what constitutes a ‘waiver’ of an objection to personal jurisdiction before a court has little relevance to the Commission’s construction of its own rules,” (id. at 5, n. 3), the moving parties are correct that there is some authority under the CCP supporting relief of the kind they seek here.  Because the Commission has previously consulted cases applying the CCP in determining what constitutes a special appearance under Rule 45(c)(2), this authority warrants discussion.

In Ikerd v. Warren T. Merrill & Sons, supra, for example, the Second District Court of Appeal held that a corporate president’s limited participation in an arbitration hearing did not give the arbitrator personal jurisdiction over him, even though the legal theory under which the arbitrator held the president liable was a valid one.   The party seeking arbitration had served the arbitration demand only upon the corporation; notwithstanding this, the arbitrator held the corporation’s president liable on the ground that he had signed the construction contract at issue as agent for an undisclosed principal.  The Court of Appeal upheld the Superior Court’s conclusion that this theory of liability did not serve to give the arbitrator jurisdiction over the president, despite his participation in the hearing:

“Admittedly, Merrill [the president] attended the arbitration hearing and provided substantial assistance to WTMS’ [the corporation’s] defense of Ikerd’s claims.  However, he necessarily did so as the person most knowledgeable about the relevant facts.  Such action by corporate officers or controlling shareholders is common and does not constitute a general appearance in the proceeding . . .

“Merrill did not ever file a responsive pleading in the arbitration.  During that proceeding, however, the arbitrator requested from the parties legal briefing on the issue of whether Merrill could be held liable to Ikerd as the agent of an undisclosed principal.  The submission of this brief, however, although it related to the issue of Merrill’s individual liability, (1) was required by the arbitrator, (2) was a submission made by WTMS, and (3) did not constitute the filing of a voluntary pleading by Merrill.  We do not regard this act as constituting a general appearance . . . 

“As Merrill was never a party to the arbitration proceedings, we must also reject Ikerd’s claim that by his acts of participating as a witness or by the filing of the legal brief there was a waiver of his right to object to the imposition of jurisdiction over him.  If he was not formally made a party and, as we hold, these acts did not constitute a general appearance, then there is no basis for a waiver.”  (9 Cal.App.4th at 1843-44; citations and footnote omitted.)
See also, Berard Construction Co. v. Municipal Court, supra, 49 Cal.App.3d at 717-19 (corporate president’s coupling of a motion to quash service and to dismiss for inconvenient forum under CCP § 418.10 with a motion for attorneys fees did not constitute a general appearance); Braden Copper Co. v. Industrial Acc. Com. (1956) 147 Cal.App.2d 205, 207-08 (questions at accident hearing by mining company’s attorney going to issue of whether mining company’s activities in California were sufficient to establish in personam jurisdiction did not constitute a general appearance, even though the questions were also relevant to the Accident Commission’s subject matter jurisdiction, where the attorney had previously entered a special appearance and moved to quash service on the mining company.)

The cases relied upon by QAI do not establish a rigid rule that any participation in settlement discussions after filing a motion to quash service constitutes a waiver of objections to personal jurisdiction.  On the contrary, in each of these cases the party found to have waived its jurisdictional objections had done much more to participate in the litigation process than merely engage in settlement discussions.  In Estate of Heil, for example, the State of Nevada had originally appeared in a California probate action that, as a result of a settlement, created a trust for the protection of wild horses in Nevada.  Later, when an animal protection group brought suit to remove the State of Nevada as a trustee, Nevada challenged personal jurisdiction and filed a motion to quash service.  After determining that the will had indeed created a trust and that the probate court had continuing jurisdiction over it, the Court of Appeal ruled that “Nevada answered the petition in the [original] probate proceeding and it actively participated in discovery and settlement of the action.  It may not now 

object to the court’s exercise of [continuing] jurisdiction.”  (210 Cal.App.3d at 1512.)

Similarly, in Casa de Valley View Owner’s Assn. v. Stevenson, dissenting homeowners who had intervened in a condominium association’s lawsuit against the developers orally stipulated in the Superior Court to a settlement that called for dismissal of the underlying action. (167 Cal.App.3d at 1189.)   Under these circumstances, the Court of Appeal held that even after the dismissal had occurred, the Superior Court could enforce the terms of the stipulation, and that the homeowners “waived any lack of personal jurisdiction when they opposed on the merits the Association’s motion under section 664.6 to compel enforcement of the stipulation.”  (Id. at 1192.)

The circumstances here are quite different from those in Estate of Heil and Casa de Valley View.  Here, as the moving parties note in their reply to QAI, the January 21 settlement discussions were informal and “did not involve the trappings of Commission authority, they did not occur in a noticed Commission hearing, and they did not involve the participation of an Administrative Law Judge, an Assigned Commissioner or any other officer representing the Commission.”  (Joint Reply, p. 2.)  Moreover, because no ruling had yet been issued on this motion, neither Coleman nor his counsel participated in the conference held pursuant to Rule 51.1 on February 1, 2000.  Under these circumstances, and in view of the understandings summarized in footnote 3, I agree with the moving parties that (1) it would be unjust to hold that Coleman’s carefully limited participation in the settlement process up to now amounts to a waiver of his objections to in personam jurisdiction, and (2) it is neither necessary nor appropriate to rule upon Coleman’s motion to quash service unless the Commission rejects the settlement that the moving parties have tentatively agreed upon.

Conclusion

Under the unusual circumstances of this case, it is reasonable and in the public interest to rule that Coleman may participate in the settlement process without running the risk that such participation will be held to constitute a waiver of his objections to personal jurisdiction. As the Joint Motion indicates, if the tentative settlement is approved, then “Coleman will accede to the jurisdiction of the Commission . . .”  (Joint Motion, p. 1.) On the other hand, if the settlement is rejected, “the litigation will be returned to the status quo ante, in which Coleman has properly raised his colorable objection to personal jurisdiction.”  (Id. at 6.) The effect of this ruling is, therefore, merely to freeze the 

jurisdictional facts as they stood at the time of the January 12 PHC; it is not a comment on the merits of the motion to quash. 

In accordance with the foregoing discussion, IT IS RULED that:

1.   Consideration of the motion to quash personal service on respondent Daniel G. Coleman, which motion was filed on January 11, 2000, shall be deferred while the Commission is considering, pursuant to the settlement rules in Article 13.5 of the Rules of Practice and Procedure, the settlement in principle that the moving parties have apparently agreed upon;

2.   Coleman’s participation in the settlement process (including actions required as a result of subsections (1), (2) or (3) of Rule 51.7) will not be deemed a general appearance by him or a waiver of his objections to personal jurisdiction (unless and until the settlement is approved, at which time Coleman has stated that he will accede to the Commission’s jurisdiction); and

3.    In the event the Commission does not approve the aforesaid settlement, then the undersigned will set new dates for a response by CSD to Coleman’s motion to quash personal service, and for a reply by Coleman to CSD’s response, and a ruling on the motion to quash service will be prepared.

Dated February 15, 2000, at San Francisco, California.







A. Kirk McKenzie

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling Deferring Consideration of Daniel Coleman’s Motion to Quash Personal Service While the Commission is Considering a Settlement Proposal on all parties of record in this proceeding or their attorneys of record.

Dated February 15, 2000, at San Francisco, California.



Mae F. Dyson

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

� The Joint Motion states that “Coleman’s joinder in this purely procedural motion, like his previous participation in this proceeding, is intended to constitute a special appearance made solely for the purpose of preserving and protecting his objection to the Commission’s personal jurisdiction over him.  Coleman has not authorized counsel to make a general appearance in this proceeding or otherwise to waive his objection to personal jurisdiction.”  (Joint Motion, pp. 1-2.)


    


� See, “Notice of Apparent Liability for Forfeiture,” File No. ENF-99-09, NAL/ Acct. No. 916EF0004 (FCC 99-224), issued August 19, 1999.


  


� This argument is consistent with the moving parties’ original description of the conditions under which the January 21 settlement discussions took place.  The January 26 Joint Motion makes clear that all parties had agreed that Coleman’s participation in the informal settlement discussions would not constitute a waiver of his objections to personal jurisdiction:





“Counsel for Coleman expressly conditioned Coleman’s participation in the confidential [settlement] discussions, and participation in any proceedings in which the parties might seek approval of a settlement, on such participation not constituting a waiver of Coleman’s objection to personal jurisdiction.  Counsel for Coleman is not authorized by Coleman to enter a general appearance or to waive Coleman’s objection to personal jurisdiction.  Counsel for CSD and CEI agreed to this condition of the settlement discussions.”  (Joint Motion, p. 3.)





  As the Joint Motion points out, Rule 51.6(c) appears to authorize me to accept this stipulation concerning the ground rules for the informal settlement discussions.  (Id. at 5-6.)


    


� The Joint Motion makes clear that Coleman is an “indispensable party” in the sense that, at this stage of the proceeding, there can be no settlement without his participation.  The motion states that “the parties to the settlement agreement will be unable to go forward with the settlement without the participation of Coleman,” and that “the entire settlement, including that of the corporate parties, will unravel if Coleman is not accorded [the] assurance [that he may continue to object to the Commission’s assertion of in personam jurisdiction in the event the settlement is disapproved.]”  (Id. at 3-4.)


 


� The relief that the moving parties are seeking here can also be considered analogous to the automatic extension of time to plead that is provided for in CCP § 418.10(b) when a motion to quash service is filed.  As Professor Witkin notes, this provision was added to the CCP to ameliorate the harsh effects of prior case law, which established that it was discretionary whether the time to plead should be extended while a motion to quash was pending.  See, Witkin, II CALIFORNIA PROCEDURE, 4th Ed., “Jurisdiction” § 209, pp. 773-75.


  


� Mansour v. Superior Court (1995) 38 Cal.App.4th 1750, another case relied on by QAI, is also distinguishable  In Mansour, Arkansas and Arizona residents moved to quash service in an action for “false light” invasion of privacy and defamation.  Later, however, their attorneys participated in a case management evaluation procedure that involved setting a schedule for motions and additional discovery on the merits, as well as a mandatory settlement conference.  After a joint motion for continuance of the trial date was denied, the attorneys participated fully in the case evaluation hearing. The Court of Appeal noted that the case management evaluation procedure was “premised on the trial court having jurisdiction over the parties participating in it,” and so held that the attorneys had effectively made a general appearance.  (38 Cal.App.4th at 1756-58.)





� At the January 12 PHC, January 27 was set as the due date for CSD’s response to Coleman’s motion to quash. After the moving parties informed me that they had reached a settlement in principle and that they intended to file the instant motion, counsel for CSD requested an open extension of the time in which to respond to the motion to quash, since Commission approval of the proposed settlement would presumably render it moot.  I orally granted CSD’s request.
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