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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Valencia Water Company (U342‑W) Seeking Approval of its Updated Water Management Program as Ordered in Commission Resolution W-4254 dated August 5, 1999.


Application 99-12-025

ADMINISTRATIVE LAW JUDGE’S RULING

On May 1, 2000, Valencia Water Company (Valencia) filed a motion to strike portions of the prepared testimony of Lynne Plambeck, Michael Kotch, and Edwin Dunn.  Responses to the motion were timely filed by Lynne Plambeck, Michael Kotch, and Edwin Dunn.

Testimony of Lynne Plambeck

Statements that rely on newspaper articles

Valencia moves to strike portions of the Argument of the Friends of the Santa Clara River as set forth below:

“The Santa Clara river has been over-drafted beyond its safe, perennial yield for the past six years and in 1999 it was over-drafted by more than 10,000 AF.  (See Exhibit B.)  (The first sentence on page 2.)

“Further, recently discovered pollution of the Saugus aquifer from ammonium perchlorates have caused the closure of most wells in the Saugus aquifer.  (Exhibit C)”  (The first sentence on page 3.)

Also, Valencia moves to strike the newspaper articles attached as Exhibits B and C.

Valencia argues that Ms. Plambeck’s statements rely for authority on nothing more than newspaper articles.  According to Valencia, these articles are multiple hearsay statements by persons not available for cross-examination, should not be received into evidence, and do not provide a proper basis for the conclusions of a purported expert witness.

I have reviewed the testimony with regard to the above two statements and Ms. Plambeck’s response to the motion.  Newspaper articles, if unsupported by other evidence will receive little or no evidentiary weight.  However, in this instance, the newspaper articles raise valid issues.  The issues are relevant and should not be dismissed simply on the grounds of hearsay technicalities.
  The issues must be fully addressed by Valencia.

Accordingly, IT IS RULED that in the Argument of the Friends of the Santa Clara River: the first sentence on page 2, the first sentence on page 3, and Exhibits B and C, the motion to strike is denied.  Valencia shall fully address the issues and supplement its testimony, if necessary.

Statements that asserts legal conclusions

Valencia argues that Ms. Plambeck’s direct testimony includes several statements that assert legal conclusions and which are therefore not appropriate for inclusion in expert testimony.  These include, in the Argument of the Sierra Club, the third sentence of the first full paragraph on page 2, which asserts a violation of Public Utilities Code Section 2708; the third sentence of the second full paragraph on page 2, which asserts a violation of Rule 69(b) of the Commission’s Rules of Practice and Procedure; the second and third sentences of the first paragraph on page 3, which asserts a violation of the California Environmental Quality Act and argues that a particular document “should not be allowed as a reference document for this proceeding; and the first sentence of the second full paragraph on page 6, which asserts a violation of Section 10656 of the California Water Code.

I have reviewed the testimony and conclude that the above statements are legal argument that properly belongs in the briefs to be filed at the conclusion of the evidentiary hearing.

Accordingly, IT IS RULED that in the Argument of the Sierra Club: the third sentence of the first full paragraph on page 2, the third sentence of the second full paragraph on page 2, the second and third sentences of the first paragraph on page 3, and the first sentence of the second full paragraph on page 6 are stricken from the above testimony.

Statements that are argumentative

Valencia argues that the third paragraph on page 7 of the Sierra Club Argument which speculates about “a modern-day water grab similar to what occurred 50 years ago in the Owens Valley” is argumentative and unsubstantiated, and should be stricken.

IT IS RULED that the motion to strike the third sentence of the third paragraph on page 7 is granted for the reason stated.

Material that are preliminary drafts or irrelevant

Valencia argues that several of the documents attached to Ms. Plambeck’s direct testimony are preliminary drafts or are irrelevant to the subject matter of this proceeding, and so should be stricken.  In the Argument of the Friends of the Santa Clara River, the last two pages of Exhibit A are an excerpt from a “preliminary evaluation” prepared in 1979 by a graduate student assistant that states on the cover page that it “should be considered as preliminary and subject to revision” and that it is “primarily an internal office document.”  Valencia contends that such a preliminary draft is not a proper basis for expert testimony and should not be received into evidence.  Exhibit E originally attached to the same “Argument” is a pleading in a lawsuit that has no relevance to the subject matter of this proceeding, is not even relied upon in the “Argument’ to which it was attached, and it should be stricken.  Finally, Valencia contends that Exhibit J to the Sierra Club Argument, a table prepared by a consulting firm in 1997 allegedly based on a 1996 DMS Activity Report, is not, as the exhibit is entitled, “DMS Pending and Approved Project Data,” but rather a second-hand presentation of what may have been pending and approved project data at some past date.  According to Valencia, this document does not support the assertion of current fact in the second full sentence on page 8 of the Sierra Club “Argument.”  Accordingly, Valencia moves that both that sentence and Exhibit J should be stricken as irrelevant and without foundation.

IT IS RULED that:

1. 
In the Argument of the Friends of the Santa Clara River: the last two pages of Exhibit A and Exhibit E, the motion to strike is granted for the reasons stated.

2. 
In the Sierra Club Argument, Exhibit J, and the second full sentence on page 8, the motion to strike is granted for the reasons stated.

3. 
Valencia shall provide a separate exhibit showing the anticipated customer growth by year and the water demand by year, for the 10-year planning horizon for Valencia Water Company on a stand-alone basis.

Testimony of Michael Kotch

Valencia does not object to the treatment of Santa Clarita Organization for Planning the Environment’s (SCOPE) Argument as Mr. Kotch’s direct testimony, subject to cross-examination and possible objections to its receipt into evidence at that time.  However, Valencia does object to and moves to strike that portion of Mr. Kotch’s direct testimony that relies for authority on nothing more than a newspaper article – as well as the attached newspaper article itself, with the headline “cleanup effort targets groundwater.”

Specifically, Valencia moves to strike the statement:

“Five water purveyor wells have been closed to date and the initial estimate is that $20 million of cleanup effort is needed,” and related footnote #15 which reads: “Daily News 3/12/2000.”  (Second line, on last paragraph on page 5.)

I have reviewed Mr. Kotch’s testimony and his response to the motion.  The above statement and the related newspaper article will receive little or no evidentiary weight if unsupported by expert witness testimony.  However, the effect of the perchlorate contamination on Valencia’s water supply is an issue that must be addressed by Valencia.

Accordingly, IT IS RULED that the motion to strike the above items is denied.

Testimony of Edwin Dunn

Valencia moves to strike in its entirety the prepared direct testimony of Edwin Dunn.  Valencia contends that Mr. Dunn’s “Argument” is not expert testimony and should not be received into evidence as such.  According to Valencia, it is, as it was originally entitled, an argument against the instant application.  Valencia has no objection to Mr. Dunn filing his argument or a similar document at the date to be set for the filing of briefs in this proceeding, so long as Valencia is permitted to respond to Mr. Dunn’s filing its reply brief.  Valencia also has no objection to Mr. Dunn having his argument included in the transcript as his statement of opinion, in the nature of public participation testimony.  However, Valencia contends it should not be accorded evidentiary weight.

I have reviewed Mr. Dunn’s testimony and conclude that it is argument which properly should be included in a brief filed at the conclusion of the evidentiary hearing.  Or, it may be included in the record as public participation testimony.  It should not be received as expert witness testimony.

IT IS RULED that the motion to strike Mr. Dunn’s prepared testimony in its entirety is granted.  Mr. Dunn should make his argument in his brief to be filed at the conclusion of evidentiary hearings.  Consistent with my ruling on Ms. Plambeck’s prepared testimony, the newspaper article entitled “Newhall Ranch fuels the debate” (Exhibit B), will receive no evidentiary weight unless it is supported by expert witness testimony.  However, Exhibit B should remain in the record for the purpose of highlighting the fact that there is an issue that must be fully addressed by Valencia.

Dated May 17, 2000, at San Francisco, California.







Bertram Patrick

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Administrative Law Judge’s Ruling on all parties of record in this proceeding or their attorneys of record.

Dated May 17, 2000, at San Francisco, California.



Erlinda A. Pulmano

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents. You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call: Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074 or TDD# (415) 703-2032 five working days in advance of the event.

� “Although technical rules of evidence ordinarily need not be applied in hearings before the Commission, substantial rights of the parties shall be preserved.”  (Rules of Practice and Procedure – Rule 64.  Also, see Pub. Util. Code § 1701.)
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