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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Paula Karrison,



Complainant,




vs.

A&P Moving,



Defendant.


Case 95-03-057



ADMINISTRATIVE LAW JUDGE’S RULING DENYING MOTION

TO QUASH AND REQUEST FOR ORDER TO COMPEL WITNESSES

TO APPEAR AND PRODUCE RECORDS AND GRANTING A&P

MOVING INC.’s MOTION TO STRIKE IN PART
On February 9, 2001, Fireman’s Fund Insurance Company (Fireman’s Fund) and Macon Insurance Services, Ltd. (Macon) specially appeared to file a Joint Motion to Quash subpoenas served by Karrison on January 30 and February 5, 2001.  Macon alleges its subpoena was improperly served upon Mail Box, Etc.  Fireman’s Fund alleges:

1. It is not required to produce documents before the hearing on

March 5‑7, 2001;

2.  Karrison seeks original documents which are not in Fireman Fund’s possession; and 

3. Karrison places an undue burden on a non-party by requiring it to produce original documents of copies Karrison has already received. 

Fireman’s Fund argues that Karrison requests information already excluded as irrelevant in the ALJ Ruling on December 15, 2000.  Thus, Macon and Fireman’s Fund request that the two subpoenas be quashed in their entirety.

Karrison denies all allegations, providing copies of proofs of service on J. Richard Macon and the “Most Knowledgeable Person” of Macon to respond to questions in her affidavit.  The subpoena of the “most knowledgeable person” was accepted by a party who represented he was authorized to accept any service of process on Macon.  Karrison also provided proofs of service on Christopher Bell and the “most knowledgeable person” at Fireman’s Fund to answer questions in her affidavit.  Therefore,  Karrison has complied with the service requirements of Rule 60 and I conclude that Macon and Fireman Fund’s Motion To Quash is denied.  However, Macon and Fireman’s Fund are correct that some items requested in the affidavit were ruled to be irrelevant in my December 15th ruling, namely Items 1-7 and 12 in the subpoena to Macon dated January 18, 2001, and Items 1-7 and 12-14 in the subpoena to Fireman’s Fund, dated January 18, 2001.   Macon and Fireman’s Fund will answer the remaining items.  

The subpoenas request that all witnesses appear at the scheduled hearing and produce documents related to questions in the affidavit.  In the interest of saving time during the hearing, on or before February 28, 2001 all witnesses will produce copies of any documents requested by subpoena, as ordered below.  

Karrison argues that the Motion to Quash should be rejected for lack of a certificate of service.  However, Rule 3(g) allows a party to cure such a defect.  Absent notice from the Commission Docket Office that this motion is rejected, I must assume it has been properly filed.
Karrison Request for Order to Compel Witnesses
to Appeal and Produce Records

In a separate pleading, Karrison requests an order to compel witnesses to attend the hearing and produce documents or pay monetary sanctions, if they fail to appear.  Parties need not respond to this motion, since it is entirely premature. The hearing has not yet been held, so we cannot determine whether any subpoenaed witness has failed to appear.  This motion is denied.

However, a schedule of witnesses for the three days of hearing is included in this motion.  The parties are hereby placed on notice that the scheduling of witnesses for a date certain will be accomplished by e-mail and finalized during the week of February 26th prior to the hearing.  Parties may comment via e-mail to me and all parties on the availability of their witnesses on the dates suggested by Karrison. The parties may confirm Karrison’s presumption that Deborah Stafford will attend the hearing and testify.

My concern is that the allotted three days be equally divided between the complainant and defendant.  I notice that no time is provided for Karrison’s testimony on the first day, although written testimony for her has been distributed. I also presume that a subpoena has been issued for Linda Rochester and a custodian of records from the Commission to be present and/or produce documents.  

A&P Moving Motion to Strike Complainant’s Written Testimony

On February 21, 2001, defendant, A&P Moving, Inc. (A&P), filed a motion to strike substantial portions of Karrison’s written testimony.  A&P alleges that this testimony is more akin to a brief than a recitation of facts.  A&P contends the written testimony is inappropriate as a submission of evidence and places it in the position of responding to argument from the witness stand.

Karrison opposed this motion.


The motion to strike the following sections is granted because they are purely argument: Section I, Section II (lines 1-10), 2.4C (from third sentence to end), 3.3, 6.1 (second paragraph to end), Section III and Section IV.  Karrison may reserve these arguments for closing statements or briefs, if any.

The motion to strike the following sections is denied because they are mixed with Karrison’s rendition of facts and her opinion how those facts raise the applicability of sections of MAX 4: 2.1, 2.2, 2.3, 2.4, 2.4B, 2.4C (first sentence only), 3.3, 3.2, 4, 5, 6.1 (first paragraph only),  and 6.4.

IT IS RULED that:

1. The motion to quash all subpoenas to Fireman’s Fund and Macon in their entirety is denied. 

2. Items 1-7 and 12 of the affidavit attached to Macon’s subpoena dated January 18, 2001 request irrelevant information and are stricken.

3. Items 1-7 and 12-14 of the affidavit attached to Fireman’s subpoena dated January 18, 2001 request irrelevant information and are stricken.

4. Macon will provide at the scheduled hearing the “Most knowledgeable person” to address Items 8, 9, 10 and 11 in the subpoena to Macon dated January 18, 2001.  

5. J. Richard Macon of Macon Insurance Services, Ltd. will appear in person at the scheduled hearing and produce records as requested by the subpoena dated January 5, 2001.

6. On or before February 28, 2001, J. Richard Macon and the “Most Knowledgeable Person” at Macon will provide by expedited delivery to the assigned Administrative Law Judge and all parties any documents that address items in the subpoenas dated January 5 and 18, 2001, or items in subpoenas on those dates as modified by this ruling.

7. Christopher Bell of Fireman’s Fund will appear in person at the scheduled hearing and produce records as instructed in the subpoena dated January 5, 2001.

8. On or before February 28, 2001, Christopher Bell and the “Most Knowledgeable Person” of Fireman’s Fund will provide by expedited delivery to the assigned Administrative Law Judge and all parties any documents that address items in the subpoenas, dated January 5 and 18, 2001, or items in subpoenas on those dates as modified by this ruling.

9. Karrison’s Request for Order to Compel Witnesses To Appear and Produce Records Or Be Sanctioned is denied as premature.

10. A&P’s motion to strike the following sections of Karrison’s written testimony is granted because they are purely argument: Section I, Section II (lines 1-10), 2.4C (from second sentence to end), 3.3, 6.1 (second paragraph to end), Section III and Section IV.  Karrison may reserve these arguments for closing statements or briefs, if any.

11. A&P’s motion to strike the following sections of Karrison’s written testimony is denied because they are mixed with Karrison’s rendition of facts and her opinion how those facts raise the applicability of sections of MAX 4:  2.1, 2.2, 2.3, 2.4, 2.4B, 2.4C (first sentence only), 3.3, 3.2, 4, 5, 6.1 (first paragraph only), and 6.4. 

12. Defendant may respond to Karrison’s Motion to Strike orally at the start of scheduled evidentiary hearing, as requested by letter dated February 22, 2001.

Dated February 27, 2001, at San Francisco, California.



/s/ PATRICIA A. BENNETT



Patricia A. Bennett

Administrative Law Judge

CERTIFICATE OF SERVICE

I certify that I have by mail, and by electronic mail to the parties to which an electronic mail address has been provided, this day served a true copy of the original attached Administrative Law Judge’s Ruling Denying Motion To Quash And Request For Order To Compel Witnesses to Appear and Produce Records and Granting A&P Moving Inc.’s Motion to Strike in Part on all parties of record in this proceeding or their attorneys of record.

Dated February 27, 2001, at San Francisco, California.

/s/ SANDARA HAYES

Sandra Hayes

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1‑866‑836‑7825 or (415) 703‑5282 at least three working days in advance of the event.
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